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1.  Introduction

This year’s Law, Culture, and Difference Law Office #2 (LO) has continued the work of previous years’ Law Offices in conjunction with the Justice Resource Institute (JRI), and the Health Law Institute (HLI), to investigate problems faced by homeless youth in Massachusetts.  JRI is a not-for-profit Massachusetts based agency that provides treatment for children and adults with physical, emotional, or learning related needs.  HLI, a program of JRI, provides advocacy services to JRI clients and primarily focuses on the needs of young adults and homeless youth, members of the gay and transgendered community, professional sex workers, and drug users.  HLI clients are indigent and face significant barriers to much needed health and legal services.  Although much of the information in this paper is generalizable to all minors, the research conducted by this LO, was guided by the plight of homeless and runaway youth.
One goal of this LO was to provide a comprehensive study of nationwide statutes that both positively and negatively affect homeless youth.  From these models, this LO is able to make recommendations on how to guide future research.  The future research may ultimately provide sound and reasoned recommendations that JRI, or other interested parties, can use in proposing new legislation that will more precisely focus on the best interest of youths affected by homelessness in the Commonwealth of Massachusetts.  

1.1  Prior Law Office Work and Current Research 

The prior LOs have done broad research on various aspects of the Massachusetts common law approach to emancipation and compared its approach to other states’ common law or statutory models.  In 1998-1999, LO #9 began preliminary research on the Massachusetts approach, examining policy perspectives from the Massachusetts legal community.  In addition, they researched New York’s common law approach, as well as the Minnesota, Connecticut, and California statutory models.  In 1999-2000, LO #14 continued researching emancipation in Massachusetts, New York, California, and Minnesota, and began researching Wisconsin’s approach.  Last year, LO #1 again continued prior research on the common law approach in Massachusetts, and conducted a more in-depth analysis of California’s statute.  LO #1 also introduced and analyzed Michigan’s emancipation statute because of its narrow tailoring and formal procedures.  Due to the negative field and legal research, and resultant analysis on emancipation, the prior LOs consistently recommended that HLI not focus on emancipation as an option.  However, since HLI believes emancipation is an important objective, this LO continued to research and analyze federal and state case and statutory law, as well as interview professionals in the legal community, as well as service providers.  
Continuing the three years of prior research, LO #2 examined jurisdictions throughout the United States.  The information gathered focused on four substantive areas that address many of the needs of at-risk youth in Massachusetts.  These areas include:  emancipation; mature minors’ ability to consent to health care; legal access; and shelter restrictions.  LO #2 continued prior research in Arizona, California, Minnesota, and Michigan.  Additionally, this year, research was conducted on the state of Alabama because of its consent to health care statute and Washington because of its shelter restriction laws.  Both Alabama and Washington also have emancipation statutes.  Further, in order to provide a more complete picture, the LO researched, compiled, and incorporated within this paper, charts that outline each jurisdictions approach to emancipation and the mature minor rule.  These charts are located at the end of each respective section of this paper.  
Homeless youths in Massachusetts are in a precarious position.  Their adverse situations are compounded by the fact that confusion, inconsistencies, and ambiguities surround statutes aimed at helping them.  Homeless youth are often too young to take advantage of a shelter without being reported to Department of Social Services (DSS), or they do not want to use a shelter for fear of being abused by older members.  Many are “forced” to find refuge on the streets.  Serious health problems often result from the lack of appropriate shelter.  Generally, homeless youth under 18 have limited access to basic health services and are often unable to consent to their own general medical care.  Additionally, minors in Massachusetts may be unaware of ways in which they can gain access to the legal system for redress of their problems.  As presented in the media, the choice of words and images depicting homeless youth is value-laden.  Rarely are homeless youth likened to “the kids next door,” but rather are portrayed as being willfully homeless, “rebels,” undisciplined, and not in the mainstream.  Often, it is these images which shape our legislature’s and judiciary’s views of the problem,  which may preclude potential solutions.  Therefore, another goal of this project is to alleviate these impediments by presenting a more accurate image of homeless youth as “average kids.” By doing so, the LO hopes to encourage future legislation that will increase the rights of and protections for this population.  In our own imaging of homeless youth throughout this paper, and for ease of reading, the LO uses feminine gender pronouns when referencing minors.

1.2  Constitutional Constraints

A substantial underpinning of laws affecting minors is the presumption that children are the property of their parents and, as a result, great deference is given to the parental/legal guardian role.  In a recent United States Supreme Court case involving visitation rights of children, “Justice Stevens reproached the plurality for suggesting that children are chattel.”  In his dissent, Justice Stevens stated that parents often view their children with a possessory interest, writing, “parents serve the best interests of their children but – ‘even a fit parent is capable of treating a child like a mere possession’.”  
When minors are faced with the challenges of homelessness, their rights are often infringed upon, if not forgotten.  However, a great deal of confusion and inconsistency in granting and confirming rights to homeless minors is a result of the vagueness of the law, because “[t]he issue of exactly what rights children have under the Constitution remains unclear.”  There is the additonal question of who will actually protect those rights.  Further questions inherent in affording minors legal rights are:  “[a]t what age should society first accord a child particular legal rights, [and] [a]t what age should society recognize a child to be autonomous for the purpose of making certain kinds of legal decisions.”  Ironically, the very rights of a minor in question may not be represented in court, since minors often face obstacles in obtaining legal counsel for non-criminal matters.  The deeply rooted reluctance to “place protection of children above the liberties of biological parents and the policies of state legislators” underlies the legislature’s and judiciary’s hesitance to allow minors access to the legal system.  Also, some critics feel that granting counsel to minors would result in inconsistent application of law.  

1.3  Runaway and Homeless Youths

In addition to the legal problems inherent within possessing a minority status, many minors face insurmountable obstacles as a result of having run away.  Many runaways become homeless, and homeless youths have a disproportionate share of health, emotional, and behavioral problems as compared to the general population.  They may also have less access to sufficient resources or other appropriate services to obtain care.  Many runaway and homeless youth experience mental health problems, including depression, and many have contemplated or committed suicide.  “Homelessness in children produces chronic mental health and health problems and deficiencies in educational opportunities and abilities, and seriously undercuts their ability to receive sufficient schooling to function as adults.”  In addition, HIV, AIDS, and pregnancy are particularly weighty issues to homeless youth.  Nationally, the pregnancy rate for 13-15 year-old homeless girls was 14%, while 13-15 year-old non-homeless girls had a pregnancy rate of only 1%.  Homeless youth also must make complex daily decisions that may irreversibly affect their futures.  “[I]t is assumed that if homeless youths do not know where or when they will receive their next meal or bed, they are unlikely to be concerned about developing AIDS 5 to 10 years in the future.”  Homelessness among youths is not a problem that may be fixed in the short term only.  As youths move into adulthood, the lessons and trials of their past shape their, and our, future.  As one expert stated, “[o]ur society is developing a rapidly increasing subgroup of homeless children who will become comparatively incompetent and ineffective adults.”  
Considering the growing population of homeless youth and their never-ending need for services, minors are fortunate to have organizations like JRI to represent their interests.  Although this and last year’s LO attempted to identify the population and determine how many homeless or at-risk minors live in Massachusetts, this task is not easy.  Tracking this population is made more difficult by the 24-72 hour federally-mandated reporting requirements.  According to the American Bar Association, it is estimated that approximately two million minors in the United States run away or become homeless annually.  Also, each year, roughly 127,000 minors are forced out by their parents who wish to abdicate responsibility for their child’s care.  
Why do minors run away?  Research indicates that family problems, including psychological problems, alcoholism, drug abuse, depression, or a criminal history on the part of the parents are significant contributory factors.  Also, high levels of violence within families, histories of neglect, sexual, or physical abuse  are common among runaway and homeless youth.  Indeed, some studies examining the link between abuse and this population have indicated that as many as 75% of runaways and homeless youth have suffered from some form of abuse.  Although this population generally runs away to escape violence, unfortunately, homeless and runaway youth often experience further violence, exploitation, and many turn to stealing, drug dealing, and/or prostitution in order to survive on the streets.  
The legal obstacles that runaway and homeless youth face in Massachusetts often prevents them from leading stable and healthy lives.  One such obstacle is that Massachusetts lacks a statutory emancipation law.  Without this law, these minors are generally unable to acquire basic life needs, including housing and employment, that will provide a foundation for transitioning successfully into adulthood.  

2.  Emancipation


2.1  Introduction

Among the alternatives that are available to redress some of the problems faced by homeless youth is emancipation.  This area is of particular interest to JRI because Massachusetts does not currently have an emancipation statute.  Emancipation may be viewed as a ‘catch-all’ concept that operates to provide minors with the aggregate set of options discussed throughout this paper.  As such, the reader will find emancipation concepts woven into discussions of the mature minor rule, legal access and shelter restriction.  The ‘catch-all’ nature of emancipation, however, reveals both its strengths and weaknesses.  

2.2  Definition

Emancipation has been long recognized and has developed along two lines, judicially, also known as common law, and statutorily.  While statutory emancipation is often viewed as being available only to minors, judicial emancipation is often only available to a parent.  In jurisdictions throughout the country, being “emancipated” is a legal status a minor attains by either petitioning the court in accordance with statute, or by common law through the operation of certain events, such as marriage, entrance into active military service, and in some cases, parenthood.  Once emancipated, minors have both the rights and obligations of adulthood because the legal barriers that often hinder minors who have not yet reached the age of majority have been removed.  The rights conferred by statutory emancipation generally encompass the ability to legally enter into contracts and be financially and socially independent from parent(s) or guardian(s), as well as the ability to freely consent to medical care.  The obligations imposed upon emancipated minors are also similar to those that adults must shoulder.  Emancipated minors must be able to provide housing to shelter themselves and the means with which to support themselves financially.  In most states, once a minor is emancipated, any parental obligation to support her financially is obliterated, including any financial help owed in the form of child support.  Most states thus require the minor to show that she will be able to fulfill these obligations before the petition for emancipation is granted.  In sum, emancipated minors are adults in the eyes of the law, and have most of the same rights and burdens as those who have reached the age of majority.  
The importance of statutory emancipation was articulated by Judge Kuhn of the Delaware Family Court in a decision, where the court, “regardless of [an apparent] temptation to act,” was forced to dismiss a petition for emancipation for lack of subject matter jurisdiction.  The court stated that:  
savelabelitemi=
•	The impact of this decision leaves this Court, the child welfare agencies, and adolescents themselves in a difficult position.  It is an unfortunate reality that there are adolescents who have homes to which they cannot return and parents who do not or cannot provide for them in any meaningful way.  These adolescents, therefore, become entangled in a void in a system that is not adequately equipped to serve them.  In some cases, a Petition for Termination of Parental Rights may be filed by the Department, or by an agency, even when a child is sixteen or seventeen years of age.  The prospects for adoption of a teenager, however, are remote. 
Recognition of the notion that children should have increased freedom is also evidenced by the proliferation of emancipation statutes across the United States within the last thirty years.  Currently, twenty-six states have either an emancipation statute, statutory scheme, or statutes by which minors may obtain majority status for a specific purpose, such as for a real estate purchase.  For a complete look at the status of emancipation law throughout the United States, see the chart at the end of this section.  

2.3  Issues

Emancipation provides a strong option for minors in that it provides them with the same level of legal and medical access as adults, as well as providing arguably greater access to housing, whether private or in the form of a shelter.  On the other hand, much of the criticism of emancipation statutes elsewhere in the country focuses on the fact that emancipation is often initiated or encouraged by someone other than the minor, in most cases by her parents.  Statutes which are not clear as to who can petition the court for emancipation or, conversely, make it clear that parents can initiate proceedings, open the door for those parents who wish to legally cut all ties and obligations to their minor children.  This results in situations wherein minors are given responsibilities they neither asked for, nor are ready to handle.  In addition, an important part of understanding the possible implications of creating a statutory emancipation process in Massachusetts is the problem of continued parental financial support.  Any organization that wishes to implement an emancipation law in the Commonwealth must be cautious and consider that changes in current law might result in homeless or at-risk minors getting less financial support from their parents.  
Massachusetts and other states that do not have statutory emancipation laws, generally bar minors from being their own decision-makers because of the assumption that minors are incapable of making important legal decisions, while their parents are.  In a perfect world, this may be true, however, the homeless and runaway population are most often unable to, or do not wish to contact a parent, and have managed to live independent of their parent(s). In cases where familial ties were broken and reunification is not possible, and when the minor is self-sufficient, emancipation may be beneficial, because it will grant them the same rights afforded to adults over the age of majority.  

2.4  Questions Presented

The Law Office’s research addresses several questions with respect to emancipation: 
•	How is the “best interest” standard utilized when deciding emancipation or other matters involving minors?  Is there utility in this standard?  
•	Are there ways to limit judicial discretion when making best interest determinations in emancipation proceedings while utilizing the “best interest” standard?  
•	What are the federal legal implications of continued enforcement of parental support for emancipated minors?  
•	Under federal law, can a child be a payee for her own child support?  
•	Under Massachusetts law, can the state enforce parental support of a minor who has been emancipated?  

2.5  Massachusetts Analysis


Introduction

Since the three prior Law Offices have performed considerable research on Massachusetts’ common law approach to emancipation, this report will contain a brief summary of their findings that will serve as a backdrop for this year’s discussion.  However, the mature minor rule, legal access and shelter restriction will be discussed in greater detail later in this paper.  
In Massachusetts, a minor may file a petition for emancipation with the Probate and Family Court in their county of residence.  However, there is no statute, standard court procedure, or formal guideline for determining when emancipation is appropriate.  The burden of proof is on the minor to demonstrate to the court that she is her own best custodian.  Because most emancipation petitions are filed and granted by Probate or Juvenile Court, the cases are not available, thus analysis of the courts’ rationales when considering emancipation petitions is not possible.  Emancipation is granted by the court on an individualized basis, using case precedent and “the best interest of the child” standard.  However, the “best interest” standard allows the judiciary immense discretion in deciding whether to grant emancipation petitions, and case precedent does not provide much guidance because emancipation is rarely granted.  
A minor may become partially or completely emancipated.  In Massachusetts, a partially emancipated minor assumes adult status, but continues to receive financial support from her parents.  Conversely, when a minor is completely emancipated, financial support from the parent is terminated.  In this state, complete emancipation is a rarity, and is generally found when an express agreement between the minor and the parent exists.  Because complete emancipation terminates parental duty of support, many emancipation petitions are initiated by parents as a means to terminate their financial obligations.  
The lack of formal procedures to guide emancipation determinations, the potential termination of parental obligations to the minor, and the potential lack of maturity of the minor are reasons given by the judiciary for their unwillingness to grant emancipation petitions.  These valid concerns may be alleviated by examining and implementing characteristics of other states’ statutes, particularly Michigan, and by specifying criteria that the petitioner must fulfill prior to the emancipation determination.  Set criteria will reduce anxieties associated with determining whether the minor is mature enough to understand the rights and obligations that follow emancipation.  These criteria are discussed in greater detail later in the paper.  

Methodology

LO #2, has veered away from researching Massachusetts common law, and has instead focused on determining what standards of eligibility for emancipation might best serve minors, as well as recommending criteria for determining emancipation that are more narrowly tailored than the current “best interests of the child” standard.  In doing so, and because a majority of the states with emancipation statutes also use this standard, this LO set out to find primary and secondary sources specific to emancipation.  An exhaustive search on how the “best interest of the child” standard is used to determine emancipation was conducted within federal and state case law with the goal of producing an analysis used by a court in determining whether emancipation is appropriate or not.  No informative case law was identified.  Additionally, law review articles; psychological and sociological studies; books; and other similar authorities were searched to reveal how the “best interest of the child” standard may be used in connection with determining the appropriateness of emancipation, to no avail.  However, court cases, law review articles, and studies interpreting this standard and how it is used in cases of adoption, custody, and visitation is readily available.  Thus, this discussion relies on those materials in addition to state statutes, discussed later in this paper, to make recommendations on how to more narrowly tailor the current “best interest” standard.  
The available information leads the LO to conclude that an analogy may be made between emancipation, custody, and visitation with regard to the “best interest” standard.  In these circumstances, each has the potential of terminating familial ties.  Although research on adoption and termination of parental rights may appear most analogous to emancipation, this is actually not so.  This is because adoption and termination of parental rights is often a lengthier process that requires careful deliberation by the participants, whereas emancipation is a “procedural snap.”  Further, adoption usually implies infants, where emancipation most often deals with teenagers who are nearing the age of majority.  Case law and law review articles involving visitation rights of grandparents and “best interest” determinations has also increased over the last few decades because of changes in family dynamics and the increased pressure on legislatures by the “increasingly influential generation of older Americans.”  However, this research will not be incorporated into this discussion because this material generally involves disputes between the minor’s parents and grandparents, and does not involve terminating ties between the minor and her grandparents.  

Utilizing the “Best Interest” Standard
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•	“Arbitrary decision, willful and lawless, is the enemy of liberty; but discretionary judgment is its essential servant.” 
As previously stated, there is a dearth of available case law regarding emancipation that expound upon the courts’ rationales when considering the “best interest” standard.  Nevertheless, prior LOs have conducted interviews and located cases that do discuss judicial discretion and the “best interest” standard. LO #1 found that judges enjoy wide discretion in determining the best interest of a minor on a case-by-case basis.  The Massachusetts Court of Appeals stated in Matta v.  Matta, that determining the best interest of a child “is a subject peculiarly within the discretion of the judge,”  while the Massachusetts Supreme Judicial Court (SJC) stated in E.N.O. v.  L.M.M., that, “the ‘best interest’ standard is somewhat amorphous” and since the trial judge considers “the widest range of permissible evidence,” appellate courts are apparently hesitant to second-guess a judge’s discretionary determination.  These findings suggest that there is no set standard that judges use to make “best interest” determinations.  A given judge’s decision appears to be based on the evidence introduced and, perhaps to a large extent, her own personal beliefs, values, biases, and prejudices.  Since the Massachusetts standard is so amorphous, an examination of how this standard is or is not defined by professionals is useful.  

Criticisms of the “Best Interest” Standard

There is no consensus among legal professionals, either in general or in a particular case, as to what constitutes the child’s “best interest.”  However, although this standard and its meaning could be more explicitly stated, it provides the most useful standard for determining what it is in a minor’s best interest.  
Despite its usefulness, criticisms of the “best interest” standard are numerous, and the recurring theme seems to be not only the lack of defined meaning but also the vast discretion of the judiciary in employing the standard.  Frequently, case law and statutes refer to the best interest standard without specifying how it is determined.  Further, if specific factors are explicitly stated in statutes, no guidelines or definitions are provided for interpreting the criteria, nor is the criteria weighted to guide decision-makers as to which factors are more important than others.  Another major problem with the current undefined “best interest” standard is that it is influenced greatly by the decision-maker’s own psyche.  The decision-maker, in the instant case a judge, use her own “lens” when making judicial determinations, and likely allows her personal beliefs, experiences, or specialized knowledge of emancipation to influence her decision instead of deciding the petition on the basis of what is in the child’s best interest.  
Similarly, the concept of the “best interest” standard has no objective content, and decision-making that utilizes open and flexible standards are often regarded as overreaching and arbitrary.  Illustrating this point, LO #1 found that many judges believe that no minor “could possibly know what is in his/her best interest.”  Further, the reluctance of the courts to grant emancipation is seemingly based upon a presumption that in virtually all situations, minors should be in the custody of an adult, and on the assumption that familial relationships should be repaired and maintained.  

The Utility of the “Best Interest” Standard

Despite its drawbacks, the “best interest” standard is quite malleable and allows the judiciary to respond to changing situations, social mores, and values.  This standard also offers the essential virtues of adaptability and flexibility.  Additionally, “our common law system appears designed to promote the exercise of discretion.”  Decision-making under common law is designed to encourage doctrinal flexibility and also to enable judges to conform a rule to suit each particular case, thereby allowing fine distinctions to be made among individual cases to ensure that justice can be achieved.  
Moreover, because of the often imprecise language used in case and statutory law, not to mention within the United States Constitution, discretion is necessary to interpret law.  It is virtually impossible for lawmakers to write a rule that will anticipate every problem the rule intends to solve.  Rules can malfunction and may have drawbacks.  Discretion allows a judge to deal with complex bodies of law, correct errors or omissions, promote the intent of the legislative body, and seek justice.  Further, issues of diversity, to which the United States has become increasingly more attentive to, may also be considered.  
Despite the utility of discretion in decision-making, its ultimate legitimacy relies upon how closely it comports with the rule or law in question.  Also, discretion is not as unbridled as it used to be.  It is limited by a multitude of constraints, including case precedent and statutes.  Further, the child’s “best interest” principle operates not exclusively to, but rather in conjunction with, case precedent, rights, rules of law, guidelines, and presumptions.  This is important since laws are created by rule makers who are in a better position to decide what justice is because legislators are able to acquire a full range of information about problems and societal concerns.  Laws also legitimize decisions, suppress differences of opinion, treat similar cases alike, and serve a planning function.  This function allows people to know in advance how a case will likely be decided.  
While some argue for developing universal criteria for determining a child’s best interest,  other influential critics do not.  For example, one critic argues that state-prescribed views of a child’s best interest is not acceptable, since it is impossible to develop a view that does not “mindlessly refer to the majority’s [or the judge’s] preferences.”  While this criticism is valid, this standard is deeply rooted in American law and it is unlikely that the discretion afforded to the judiciary in making “best interest” determinations will be abolished.  

Limiting Judicial Discretion

Since the best interest standard is used in virtually every state to determine whether an emancipation petition should be granted, it’s fair to state that judicial discretion and the determination of whether emancipation is in the child’s best interest are inextricably linked.  Thus, ways of guiding the court in making “best interest” determinations has been explored and the relevant discussions may be found in each states’ emancipation section of this paper.  
Specific criteria are necessary to assist the judiciary in determining when emancipation is in the child’s best interest.  Additionally, when a minor meets the criteria set by statute, judicial discretion is greatly limited and decisions based upon personal biases or prejudices is significantly reduced.  Setting criteria that a minor must meet also forces the minor to educate themselves about the rights, responsibilities, and obligations of emancipation, and assists minors in successfully transitioning into adulthood.  Specifically, a minor must understand what rights they do or do not have under federal and state law to continued child support once they are emancipated.  

Continued Enforcement of Child Support


Federal Analysis

Another area of interest to our client is whether there exists any federal law that would preclude continued child support of an emancipated minor.  The LO did not find federal case law that specifically addressed this issue.  Since no federal case law was found and because Michigan is the only state that mandates continued child support payments after emancipation, its statute was examined to determine whether there had been a conflict with any federal statutes or regulations.  There are only five published opinions in Michigan state courts that deal with the emancipation provision of Mich.  Stat.  Ann.  § 772.4. Four of these cases provide little guidance in resolving the question presented, as they deal with non-court ordered emancipation, or mention the statute only in string citations.  One case establishes that child support should no longer be given under the emancipation statute once the child turns 18, in accordance with the Michigan Age of Majority Act.  
It is reasonable to infer from the minimal case law in Michigan and the lack of federal cases that no federal obstruction to an emancipation statute mandating continued child support payments exists.  

Child Support and the Representative Payee

In addition, the LO’s research revealed no federal statutes or regulations that preclude the minor from being the payee of her own child support, in the event that a statute mandates continued support.  It would be very beneficial for next year’s LO to investigate the history behind the provisions cited from the United States Code and the Code of Federal Regulations in order to further investigate this issue.  On the issue of whether or not a minor can be her own payee, the federal statutes are silent.  However, there are guidelines for state administration of support services and payment generally that give wide latitude to the states, dictating only very broad and minimal mandates.  A State plan for child and spousal support must –
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•	(1) provide that it shall be in effect in all political subdivisions of the State; 
savelabelitemi=
savelabelitemi=
•	(2) provide for financial participation by the State; 
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•	(3) provide for the establishment or designation of a single and separate organizational unit, which meets such staffing and organizational requirements as the Secretary may by regulation prescribe, within the State to administer the plan; 
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•	(4) provide that the State will– 
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•	(A) provide services relating to the establishment of paternity or the establishment, modification, or enforcement of child support obligations, as appropriate, under the plan with respect to– 
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•	(i) each child for whom (I) assistance is provided under the State program funded under part A of this subchapter, (II) benefits or services for foster care maintenance are provided under the State program funded under part E of this subchapter, (III) medical assistance is provided under the State plan approved under subchapter XIX of this chapter, or (IV) cooperation is required pursuant to section 2015(l)(1) of title 7, unless, in accordance with paragraph (29), good cause or other exceptions exist; 
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•	(ii) any other child, if an individual applies for such services with respect to the child; and 
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•	(B) enforce any support obligation established with respect to– 
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•	(i) a child with respect to whom the State provides services under the plan; or 
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•	(ii) the custodial parent of such a child 
The only provisions that could be located that seem appropriate to JRI’s needs are those surrounding the concept of ‘representative payees,’ who would receive the support payments in lieu of the parent and would in turn pass them on to the minor.  This scheme appears to be the most promising means of getting support paid to the minor without payment having to be filtered through one parent first.  The intent behind the representative payee provision in the Social Security Act seems to be to provide those who are in institutions or other types of managed care facilities access to financial support and benefits.  Although these broad categories do not specifically encompass the minors whom JRI wishes to serve, they also do not bar their qualification.  In brief, the representative payee would receive child support payments, therefore making those payments available to the minor without the involvement of the parent(s). The representative payee could be “a community-based nonprofit social service agency licensed or bonded by the State” or a federal agency that has been established for that purpose.  As of now, it does not appear that JRI could serve as this payee, as it has no residential housing services or custodial relationship with minors.  However, the Code specifically states that these non-profit groups will be given preference over government-run agencies.  It is not clear if the minor could be represented by a financial institution and have the support payments deposited directly into an account to which she has access.  Federal law does not specifically preclude this option.  There are several requirements that must be met by the payee before they are approved:  "representative [must] establish, to the satisfaction of the Commissioner of Social Security, that– 
(I) such individual poses no risk to the beneficiary; 
(II) the financial relationship of such individual to the beneficiary poses no substantial conflict of interest; and 
(III) no other more suitable representative payee can be found."  
The provisions surrounding the representative payee are very detailed and include penalties for over- or underpayment, and outline legal remedies the payee has if the provisions are taken advantage of by the representative.  The acute detail shows the statute’s focus on the individuals who require payees, and places emphasis on these individuals’ best interests in proscribing specific directives and guidelines for the representative.  If Massachusetts elected to pass an emancipation statute that included a provision for child support, this would be a very viable and positive option for getting the support directly to the minors.  Massachusetts would do well to rely on the rationale and structures promulgated by other states that include this as part of their statutes.  

Massachusetts Analysis

Not surprisingly, Massachusetts state law provides little guidance on this same issue.  However, cases dealing with support issues in matters of divorce may provide potentially useful information.  Frequently, Massachusetts divorce settlements provide for child support until all children are emancipated.  This is not statutorily required but is ordered by a judge based upon set guidelines (unless the parents settle out of court). One interesting rule that appears in Massachusetts divorce cases is that minors are not automatically emancipated at any particular age.  Even when Massachusetts reduced its age of majority from 21 to 18, this did not mean that all people between the ages of 18 and 21 were thus emancipated.  Divorce settlements that predicated child support on non-emancipation were still binding even after age 18 if the child was not emancipated.  Given that legislators are willing to hold parents financially responsible past the age of majority, a good foundation for the argument exists that support should be continued to a statutorily emancipated minor.  
Although Massachusetts law provides little guidance on the issue of continued support for emancipated minors, decisions in neighboring jurisdictions suggest that such a system could be implemented in the Commonwealth.  In New York, for example, § 101(1) of the Social Services Law provides that the parent of a child under 21 who is a recipient of public welfare is responsible for the child’s support.  Courts have interpreted this provision to mean that parental support is required even when the minor is emancipated.  Further research by future law offices in neighboring jurisdictions, such as New York, is recommended since it is not within the scope of this years’ project.  

2.6  Emancipation State Chart

The following chart represents the status of emancipation in the respective states, including statute or case law references.  This chart may be useful when proposing legislation for an emancipation statutory scheme in Massachusetts.  Since this chart reflects research conducted in January, February, and March of 2002 by the Law Office, the authors encourage readers to seek current information in conjunction with utilizing this chart.  Further, since this research was aimed at capturing specific state statute or case law, and depending upon how the inquiry is framed, additional information may be located elsewhere relevant to a minor’s obtaining majority status.  As such, the authors encourage readers to consider additional sources of information.  
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3.  Mature Minor Rule


3.1  Expanded Health Care Consent Statutes for Minors:  “Mature Minor Rule”


Introduction

One of the areas in which homeless minors in Massachusetts may also benefit by statutory change is in the topic of minors’ health care needs.  While American parents and guardians have long held substantive constitutional rights to make decisions concerning their children’s health care and welfare, American children, including Massachusetts children, traditionally had not been empowered with legal autonomy rights to consent to their physical and mental well-being.  This is because American society has held steadfast to, and legislatures and courts have maintained and perpetuated, a presumption that minors lack the requisite maturity and wisdom to correctly determine their medical needs.  As a result, minors have been deemed incapable of making many medical decisions for themselves.  
The term “capacity,” a widespread legal concept, is generally utilized in a shielding posture when referring to minors.  However, for homeless youth, this shield can act as a particularly dangerous sword.  Minors on the streets who need medical items such as antibiotics for colds, inhalers for asthma, and stitches for cuts, may be unable to legally consent to and receive such services without parental consent in the state of Massachusetts due to the construction of Massachusetts’ health care statute concerning minors.  The realistic result of the parental consent rule, then, may be that homeless and at-risk youth in need of medical attention are left untreated, which leaves them suffering.  Service providers attendant to homeless youth are often placed in a moral position of having to “skirt the laws” by not asking a homeless minor’s age in order to properly address their health care needs.  This state of affairs commands legislative attention.

Definition

In examining expanded health care statutes for minors, the amorphous “mature minor” doctrine has been discussed by previous Law Offices.  However, the mature minor doctrine, long an instrument in American law for allowing minors to consent to medical treatment, actually comes into play in the absence of a statutory scheme for the provision of health care services to minors.  The term “mature minor” is not used in Massachusetts statutory law,  and generally has no formal definition that is consistently applied.  However, history reveals the development of the mature minor doctrine:  at common law, a minor was presumed to acquire the capacity to consent when she had the ability of the average person to understand and weigh the risks and benefits of a proposed course of action.  Early exemptions from this common law rule emerged in order to address emergency medical treatment needs of minors,  as well as liability concerns for medical care providers for providing services to minors without parental consent (which constituted the tort of battery).  Over time, modern exceptions to the common law rule, collectively termed the “mature minor doctrine,” became codified in minor treatment statutes.  These statutes typically were designed to specify a particular age "at which a minor may be considered completely independent for health care purposes and treatment may be given as if he or she were an adult," as well as to provide other restrictions deemed warranted by state legislatures (e.g., notification of parents).  Most of the statutes that were enacted were not designed to hinge on the maturity of the minor, or to otherwise expand any right of a minor except that specifically addressed within the statute,  but rather, the focus was placed on treating and preventing specific diseases or conditions, or to allow for certain treatments.  
For example, in the 1960s many states enacted statutes that allowed minors access to communicable disease treatment in response to a mounting incidence of sexually transmitted diseases among minors.  Balancing society’s interest in halting the spread of sexually transmitted diseases with the rights of parents, and fearing that parental notification of, and consent to, treatment would encroach upon minors seeking out these services, several states enacted statutes by which minors could give their own consent to such treatment.  Considering this background, we now turn to the LO #2 project goals with respect to analysis of the current MMR in Massachusetts.

3.2  Questions Presented 

•	What health services does the current MMR allow treatment for without parental consent?  
•	How is this statute a constraint for both at-risk youth and health care providers?  
•	How should the MMR be broadened?  
•	What standard(s) should be used to determine if a minor is mature enough to access health care without parental consent?  

3.3  Massachusetts Analysis

The current Massachusetts Mature Minor Rule (MMR)  only allows minors to access health care without parental consent for very specific health issues.  LO #2’s ultimate goal with respect to the MMR is to provide JRI with options for writing legislation to expand the MMR in Massachusetts, in order to ensure that at-risk youth and youth generally have greater access to medical services, which is a critical step in maintaining a healthier life.  To analyze potential options for an expanded MMR, the following section focuses on three areas:  current treatment allowed under the Massachusetts MMR and legislative history; how the current statute acts as a constraint for both at-risk youth and health care providers including mental health and payment matters; and options for expanding the MMR as a solution to those constraints encompassing research on the standard to determine if a minor is mature enough to access health care without parental consent.  

Health Service Treatment Currently Allowed Without Parental Consent Under the MMR

The MMR in Massachusetts allows minors to obtain limited health care without parental consent.  The situations in which minors may consent to their own medical or dental health care without parental consent include if:  
savelabelitemi=
•	“(i) he is married, widowed, divorced; or (ii) he is the parent of a child, in which case he may also give consent to medical or dental care of the child; or (iii) he is a member of any of the armed forces; or (iv) she is pregnant or believes herself to be pregnant; or (v) he is living separate and apart from his parent or legal guardian, and is managing his own financial affairs; or (vi) he reasonably believes himself to be suffering from or to have come in contact with any disease defined as dangerous to the public health pursuant to section six of chapter one hundred and eleven; provided, however, that such minor may only consent to care which relates to the diagnosis or treatment of such disease.” 
In addition, the abortion consent statute provides that: 
savelabelitemi=
•	“if a pregnant woman, less than eighteen years of age, has not married and – if she elects not to seek the consent of one or both her parents or guardians, a Judge of the Superior Court department of the trial court shall, upon petition, motion, and after an appropriate hearing, authorize a physician to perform the abortion (1) if said judge determines the pregnant woman is mature and capable of giving an informed consent to the proposed abortion, or (2) if said judge determines she is not mature, but that the performance of an abortion upon her would be in her best interests.” 
Furthermore, Massachusetts statutes allow for a minor to specifically obtain alcohol abuse treatment without age restriction;  drug abuse treatment if she is 12 years of age and two or more physicians make a drug dependency diagnosis;  prenatal and contraceptive care without age restriction,  and treatment for venereal diseases without age restriction.  Although Massachusetts does not specifically allow minors to consent to either inpatient or outpatient mental health care by statute, in tandem with 104 Code of Mass.  Regs.  25.04 (2002) of the Department of Mental Health, “mature minors” are viewed as being able to consent to such services.  Thus, Massachusetts, by and large, statutorily provides minors with important health care services.
While the above circumstances, although limited in scope, appear fairly self-explanatory, it is important to consider what is missing and why it is missing, as well as analyze how this currently affects JRI’s target population.  For example, the most obvious clause that affects homeless and at-risk youth is clause (v), which deals with the requirements of a minor living separate and apart from her parent and managing personal financial affairs.  If JRI is concerned about the homeless youth population, this language appears to remedy the situation.  Although legislative intent is unknown, we could assume that the issue of homeless youth acted as the potential catalyst in writing the statute with these requirements.  Since homeless youth live separately from their parents and manage their personal finances, this statute speaks directly to the homeless youth population that this project seeks to help without possessing language that directly identifies them.  If health care providers knew about this clause, they might feel able provide services to minors who fit these requirements without needing parental consent.  At the same time, if homeless youth learned about this clause, then they, too, might feel empowered to seek services, realizing that they would not need parental consent.  
However, since being a homeless youth is currently a status crime in Massachusetts,  this clause may conflict with a service provider’s legal responsibility as a mandated reporter.  For example, if a homeless youth identified herself as homeless in order to receive and consent to her own heatlh care, the provider would be legally required to report that youth to DSS. Therefore, a homeless youth would find herself in a awkward situation whereby she could legally consent to her care, but then be reported for being homeless.  
On the other hand, the ambiguous language may work to the minor’s advantage.  By not clearly defining clause (v) in terms of homeless youth,  the legislators left an opening in which a homeless or at-risk youth who is no longer living with her parent and is managing her own finances could consent to her own care.  In this way, she would not necessarily have to self-identify as a homeless youth, since there could be other possibilities (such as living with a friend). Without identifying herself as homeless, she would still be legally permitted to consent under clause (v), while also not triggering the provider’s duty to report.  With such indeterminate requirements, the provider and minor could become creative in defining the circumstances and therefore a fairly liberal consent policy could exist in practice that is legally sanctioned as well.  Since this language has not yet faced any legal challenges setting precedent, it is open to provider interpretation.  Therefore, this clause would offer to JRI an important tool in assisting their target population in realizing their right to legally consent to health care, especially if publicized to health care providers and youth.
The other important area of analysis of this statute deals with the theme of inconsistency and public policy.  Clause (vi) allows a minor to consent to health care for specific diseases “defined as dangerous to the public health”   but a minor may only consent to the diagnosis and treatment of those specific diseases.  This leads to questioning the legitimacy of the statutory purpose.  If a minor may consent to health care for “dangerous” diseases, then this suggests that the law recognizes any minor’s capacity and judgment for self-consent, especially surrounding issues of extreme gravity and significance.  Why, then, is a minor generally not allowed to consent to such matters as preventive care, mental health services, asthma, or ear infection treatment which fail to fall under the sanctioned clauses?  Indeed, under this statute, if a minor presents herself to a healthcare provider with an STD concern, and at the same time has an unrelated cough, she would be barred from receiving any treatment for that cough, but could consent to the STD treatment.  While this may seem illogical, it brings us back to the concept of children as property, and the need for parents to maintain control over their children, at least in some aspects.  A general consent statute may also challenge the image that parents and legislators have that their own children would not need or want to get health care without parental consent.  In addition, the concept of allowing minors the right to consent to all care may not sit well with legislators who may fear parental backlash in the voting booths.
While it is important to analyze the statute as it currently appears, it is also significant to look at the legislative history of the statute.  

Legislative History

This MMR statute, Mass.  Gen.  Laws ch.  112, § 12F, was passed in 1970, renumbered once in 1971, and amended once in 1975. While researching the legislative history, the LO learned that the Judiciary Committee introduced the original bill to the Senate on April 28, 1970, it was accepted the next day, and then reconsidered and laid on the table the following day on April 30. The Journal of the Senate notes indicated unanimous consent to the reconsideration of the “legislation to permit emergency medical treatment and relative to the liability of physicians in said emergency treatment.”  However it also mentions the following:  “pending the recurring question on accepting the report, it was laid on the table, on further motion of the same Senator” who sponsored the bill.  While we do not know at this point what the pending question entailed, the legislation was not taken up again until August 19 of the same year.  However, once the Senate promptly passed the bill, it moved quickly through the third reading in the Senate, engrossment, the House of Representatives, and was sent to the Governor five days later on August 23 and signed into law on August 31, 1970.  
Similar swift movement occurred during the 1975 Amendment process.  Introduced to the House of Representatives on June 18, 1975, by the Health Care Committee, this bill permitted “certain minors to consent to certain medical care.”  With some apparent fast moving amendments adopted by both the House and the Senate, it was sent to the Governor on August 18 and signed into law on August 28. This rapid progress may indicate a lack of opposition or a pressing need at the time to pass such legislation.  Indeed, the Bulletin of Committee Work, which reports the acts approved by the Governor for 1975, states:  “Approved August 28. Declared to be an emergency law by the Governor, effective, October 29.”  This leads to the question of why a statutory Amendment was needed at this time.  It also leads us to the question of why this statute has not been expanded since then.  Has there been no need for minors expanded consent or possibly no advocates to bring the issue to Legislators attention?  
Although LO #2 recommends furthering this background research, the next LO will have to decide if continuing the legislative history will be a priority or if this background information is sufficient.  

MMR as a Constraint for At-Risk Youth and Health Care Providers

The MMR acts as a constraint for at-risk youths and health care providers in various ways, including those mentioned above surrounding the inconsistency of granting minors the right to consent to some health care, but not all.  A further constraint consists of a lack of knowledge on the part of health care providers regarding what this statute covers or does not, and even the existence of this statute.  Providers need to be educated about when they legally need to obtain parental consent and when it is not necessary.  Indeed, providers may feel caught in a tug-of-war, since they may believe that parental consent is necessary, while they have also been told that they could be just “as liable for not [giving treatment] as you can be for [giving treatment],”  especially if the minor suffers a negative consequence after the provider refuses to give treatment without parental consent.  
Additionally, minors who graduate high school prior to the age of 18 may face a constraint in receiving health services.  For some, the unfair reality may be that although they are independent from their parents in many ways, they are legally not permitted to consent to their own health care.  While the number of minors facing this dilemma might be small, it is nevertheless a constraint of the current MMR. In expanding this statute, Massachusetts could look to Alabama, which expressly acknowledges this group’s predicament by including the phrase “graduated from high school” as one of its criteria for permitting minors’ consent.  
Recommendations to further the goals of expanding the MMR include interviews with at-risk and homeless youth to learn how the current statute specifically impacts this population, as well as working toward educating health care providers about the MMR. 

Mental Health Services

Since mental health is not specifically indicated within the current MMR, this could be considered a constraint.  As the statutory text indicates, MMR in Massachusetts does not cover consent to mental health services, unless one considers mental health to be part of medical care.  Nevertheless, the LO found a regulation by the Department of Mental Health pertaining to mature minors:  
savelabelitemi=
•	"Throughout 104 CMR, there are instances where the rights of emancipated or mature minors may be relevant.  The regulations do not attempt to identify them.  However, where, by operation of law pursuant to M.G.L. c.  112, §§ 12E or 12F, a minor is an emancipated minor entitled to consent to drug or medical or dental treatment and is competent to do so, he or she shall be entitled to consent in the same manner as an adult.  Further, a facility or program may determine, pursuant to applicable Massachusetts law, that a minor is a mature minor and is therefore able to provide consent to treatment and may decide, in certain circumstances, not to notify the parents.  Such determinations should be made by facilities and programs in consultation with their legal counsel." (emphasis added) 
Ostensibly, this mental health regulation falls under the auspices of a general medical care definition for youths seeking treatment.  However, because of the vague language, it leaves available a broad spectrum for interpretation and possible litigation.  A recommendation for the Massachusetts legislature would be to either explicitly provide for mental health for youths in the MMR, or draft an additional statute that could be utilized by providers seeking to help youths needing mental health care who have not yet achieved the age of majority.  As this regulation has not been challenged it could be utilized by mental health care providers to allow mental health treatment of minors without parental consent.  The LO recommends that JRI publicize this regulation to mental health care providers in an effort to educate them, since health care providers may be unaware of the regulation.  In addition, this regulation could be included in a packet that JRI sends to providers.  However, one strategy may include not advertising the regulation to legislators since it has not yet been challenged establishing precedent.  Therefore, it might not be prudent to call attention to it.  

Payment for Services

The LO did preliminary research on the issue of payment for medical services.  While payment was not an original LO research question for this year, the LO determined that it could be a concern for those who will eventually draft legislation and deal proactively with legislators’ concerns.  In addition, payment often is a constraint when dealing with health care.  Therefore, it is important to learn how services are currently paid for, which may lead to ideas on how to propose expanded legislation with payment options.  
Preliminary payment research revealed that the state of health insurance in Massachusetts leaves room for interpretation when providing coverage for residents under the age of 18. It seems possible that through the use of an expanded Mature Minor Rule, general health care for homeless youths could be financially covered through existing state and federally-subsidized health insurance.  The children’s Health Insurance Program (CHIP or Title XXI of the Social Security Act), passed in August 1997, is a federal program that provides $24 billion in matching funds to states over five years for their health insurance expansion efforts.  Mass.  Ann.  Laws ch.  118E, §9A (1997), is the formal authorization of the CHIP expansion and extended MassHealth (Massachusetts Medicaid) coverage to children who live in families below 200% of the federal poverty level.  Coverage includes eye examinations, hearing tests, mental health, and dental care.  The Department of Medical Assistance administers MassHealth.  
It is unclear if homeless youth are able to obtain MassHealth coverage independent of their family.  Children under 19 are covered, but it is not specified if they must be part of a family.  Additionally, CommonHealth provides health care benefits to children under 19 who do not qualify under MassHealth standards.  Further research should investigate what provisions of MassHealth children may not qualify for that CommonHealth may alternatively provide.  Furthermore, Special Kids/Special Care is a Massachusetts health care program for minors in foster care.  Care is provided by a nurse practitioner from Neighborhood Health Plan (NHP) who works with a DSS case manager, DSS family resource worker, foster family, and primary care physician.  While homeless youths are not part of the DSS system, this health plan could potentially be modified to form a compromise wherein youths could obtain generalized medical care, and any abuse of the system could be kept in check as a function of state oversight.  
In addition, interviews with youth caseworkers could determine the practical current application of any or all of these options.  With this information, next year’s LO could further research payment for medical care obtained by homeless youth, or, in contrast, it may not be a direction in which JRI wishes its resources to be spent.  

How Should the MMR be Broadened? 

A range of possibilities exists for accomplishing the goal of providing greater health care access to homeless and at-risk youth in Massachusetts.  Some of the avenues JRI may explore are:  a completely new process-based statutory enactment; an expansion of the current consent statute by adding a broad new clause to cover minors’ rights to consent to general health care or amending current clauses to acknowledge specific constraints; and active educational measures.
Statutory Enactment
In keeping with the current system of the Massachusetts judiciary’s right to adjudicate a minor’s request for an abortion, a similar process could encompass general health care requests, in which a judge would authorize a minor to be declared a “mature minor” for the purposes of consenting to general health care on a case by case basis.  Within this scheme, a minor would be declared mature enough to consent to all of her own health care treatment, whether it be medical, dental, mental health, or surgical procedures (including or not including abortive procedures, depending upon how the scheme is structured) for the period of time she is living separate from her parents, but has not yet reached the age of majority.  Legislators may support this option since it guarantees that most youth will not easily choose this process unless necessary.  Therefore, it would allow most parents to retain control of their child’s/children’s health care decisions, while allowing for individual exceptions.  However, this option could burden the court with extensive litigation, and is closely tied to minors’ difficulties in accessing legal counsel.  Legislator’s fear of increased litigation, inherent costs, and developing a workable “maturity” standard must be kept in mind when considering expanding the process for affording youth the title of “mature.” In addition, future LO’s should be cognizant of concerns surrounding the difficulty that at-risk youth would face if the process were expanded, as well as the inherent challenge in passing this type of in-depth statute.  
Statutory Expansion
It is more likely that the legislature would embrace a statutory expansion of the MMR. It would be in the best interest of Massachusetts youth to amend the MMR to encompass general health care that could be used as preventative, and not only available for catastrophic illness and injury.  Massachusetts could completely change their consent statute by employing a bright line age test, such as that found in Alabama.  This would have the effect of ending the inconsistencies found within the statute, while acknowledging a minor’s right to privacy and control of their own health care.  
However, if legislators do not favor such a broad expansion, then an alternative would be to expand the current consent statute provisions so as to fix some of the specific constraints.  For example, Massachusetts does not specifically allow minors to consent to either in-patient or outpatient mental health care.  Under current provisions, mental health could arguably fall under “general medical care” – that is, with an expansive interpretation of, and reliance on, current regulations.  However, as this is a risky and imprecise methodology of providing mental health care for those who require care, MMR should be broadened to specifically encompass and provide mental health benefits for homeless youth who have not yet reached the age of majority.  This may be accomplished by adding the term “mental health care” to the statute, such as the general health care statutes in Alabama  and Minnesota.  Not only must the MMR specify the type of care, but also the age at which such care is available to minors.  
In addition, Mass.  Gen.  Laws ch.  112, § 12F (2002) provides that “Any minor may give consent to his medical or dental care at the time such care is sought if ... (v) he is living separate and apart from his parent or legal guardian, and is managing his own financial affairs.” This language contains ambiguity, as well as restriction.  This text can be clarified so that homeless and at-risk youth are able to receive greater health care access.  For example, removing the term “and is managing his own financial affairs” would leave the statute less restrictive.  It would also remove the ambiguity of the procedures required to address this language, if any in fact exist, by which a health care provider must determine whether or not services may be provided to the minor.  At the same time, removal of these words would allow a service provider to administer health care to a homeless or at-risk minor, so long as the minor lives apart from her parents.  Given that the terminology “he is living separate and apart from his parent or legal guardian” would remain intact, all minors would not be reached by this change, alleviating concerns that parental rights with respect to health care decisions may be thwarted.  This phrasing option, similar to Minnesota  and California,  does not define a time period for “living apart.” It may still leave health care providers in a position of having to ascertain the veracity of a minor’s claim of living apart from her parent(s) or guardian.  However, the vagueness of this proposed term expansion may actually benefit homeless and at-risk minors’ ability to obtain services by creating “wiggle room” within the statute by which health care providers can utilize discretion to administer services to this population.  
Implicit in our recommendation to broaden the MMR in Massachusetts is precise language that allows for clear and consistent application.  If being a homeless minor were no longer considered a status crime, Massachusetts could take direction from Arizona, which specifically defines and provides for homeless youth.  To provide for the best interests of Massachusetts youth, it would be prudent for the legislature to precisely define homeless youth so that providers could be clear on whom they may treat.  However, as homelessness is still considered a status crime, legislators could look to Alabama and other states that have implimented a bright line age requirement for health care consent.  Legislators could also look to Alabama as a model for its statutory inclusion of high school graduates among those that automatically obtain the right to consent to their health care.
Finally, the term “medical,” in Mass.  Gen.  Laws ch.  112, § 12F (2002), is not defined as to which type of services are and are not covered.  Specifically, it is unclear if all non-abortive surgeries are included as the statute is presently written.  However, if definition is sought, then the benefit of ambiguity is lost.  On the other hand, defining the term “medical” as it pertains to this statute may serve as a prophylactic to litigation during a minor’s illness - litigation which may serve to delay treatment.
Active Educational Measures
MMR in Massachusetts should be broadened both in scope as well as in application.  The statute(s) are only as good as they are applied.  Therefore, irrespective of any substantive changes in the current provisions, education of youth workers and medical professionals is paramount to the health of Massachusetts youth.  Currently many health care providers and homeless youth may not know about the consent statutes and mental health regulation.  They may be unaware of care for which they are currently eligible as minors.  Additionally, those youth who are aware of their access to medical care often have to skirt the law or blatently lie to medical professionals.  
If the MMR is expanded, then providers are likely to be a homeless youth’s first source of knowledge and first advocate.  Day programs for at-risk and homeless youth are an integral site at which providers can educate homeless youth on their right to access medical care.  In addition to counseling youth who utilize these programs, written material, which may be picked up by youth, outlining their right to consent would be an effective means of reaching the target population.  Effectively and efficiently disseminating current statutory information, as well as new statutory amendments, is crucial in educating providers and youth so that the statute benefits JRI’s target population.

What Standards Should Be Used to Determine if a Minor is Mature Enough to Access Health Care without Parental Consent? 

While the LO recommends implementing more of a bright-line age system, another option is a maturity standard.  One consideration is that the American Academy of Pediatrics Task Force grants informed consent based on the patient’s age, disease, severity, prognosis, risks, proposed benefits, level of intelligence, reasoning, emotional state, and cultural perspective.  In addition, studies have shown that teens can make informed choices just as well as adults with regard to issues such as diabetes, epilepsy, and depression.  
A clear and concise statutory definition of “mature minor” could help youths gain accessibility to needed health care.  For example, Alabama provides a concrete definition of a mature minor as, "[a]ny minor, who is age 14 or older, or has graduated from high school, or is married, or having been married is divorced or is pregnant may give effective consent to any legally authorized medical, dental, health or mental health services, and the consent of no other person shall be necessary."  While Massachusetts may use this model as a guide, it should be modified to include even more precise language stipulating those who are eligible to consent for their own medical care.  For example, is graduation from high school necessary, or is it sufficient for a student to study for, and obtain, her GED?  Massachusetts should take these indications into consideration when drafting legislation, but may wish to use indicators such as “financial independence,” “job procurement,” and “school attendance.”
Overall, the Massachusetts consent statutes  provide a very positive basis from which JRI may seek to expand minors’ rights to consent to general health care.  The above discussion, along with the summary of recommendations,  will hopefully move JRI and the next LO toward their goal of expanding the current MMR. 
In view of the Massachusetts analysis, it may be useful to consider and analyze the bigger-picture context of minors’ consent to health care in terms of how other states deal with the MMR and issues of consent to health care.

3.4  MMR State Chart

The following chart, adapted from research conducted by The Alan Guttmacher Institute,  represents minors’ access to various forms of non-abortive medical services in the respective states, with exclusions and limitations notated in parenthesis (see key).  This chart may be useful in considering statutory schemes for Massachusetts with the goal of expanding health care access for minors (or, alternatively, homeless minors). Since this chart reflects research conducted in July of 2000 by The Alan Guttmacher Institute, and that conducted in January, February, and March of 2002 by the Law Office, the authors encourage readers to seek current information in conjunction with utilizing this chart.  The research was not aimed at examining whether the actual practice of health care in each state is consistent with, or diverges from, the common or statutory law as it is written.  For that reason, this chart must be read with that consideration in mind.  Finally, since the research was aimed at capturing specific material from state statutes or case law, and additional information located elsewhere may bear on the issue of minors’ access to health care depending upon how the inquiry is framed, the authors encourage readers to consider additional sources of information.
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Of the 50 states and the District of Columbia analyzed, 49% allow minors some form of access to general medical care.  Of these states, Oregon requires that the minor be at least 15 years of age, while South Carolina requires the minor to be at least 16 years of age.  Seven states  provide that the health care provider may notify the parents following the rendering of general health care services to the minor.  Alabama and Pennsylvania require that the minor must be a high school graduate, married, pregnant, or a parent in order to give consent; Alaska allows the minor to consent if he is a parent; six states  allow the minor to consent if she is married or a parent; six  allow the minor to consent if she is a parent, married, or pregnant; and Nevada allows a minor general health care access if she is a parent, or if the provider believes the minor will suffer a probable health hazard if she is not treated.  Six states  allow surgical care under “general health care” services.  Arkansas, Nevada, and New Hampshire require that the minor must be able to understand the nature and consequences of the medical or surgical treatment proposed.  Four states  allow minors health care access only when the parent “is not immediately available.” Finally, South Carolina allows minors of any age general health care access if the provider believes the services are necessary, with the exception that all minors at least 16 years of age may consent to all health care services with the exclusion of operations.
With respect to mental health care, 45% of the states allow minors some form of access.  Of these states, California and Illinois require that the minor be at least 12 years of age; Florida and Washington require that the minor be at least 13 years of age; Michigan, Ohio, and Oregon require that the minor be at least 14 years of age; Colorado requires that the minor be at least 15 years of age; and five states  require the minor be at least 16 years of age.  In seven states  the health care provider may inform the parents of the minor’s mental health treatment.  Again, South Carolina allows minors of any age mental health care access if the provider believes the services are necessary, and full access to such services if the minor is at least 16 years of age.
Ninety percent of the states allow minors to seek treatment for substance abuse.  Of these states, eight  require the minor be at least 12 years of age; Washington requires the minor to be at least 13 years of age; North Dakota and Oregon require the minor to be 14 years of age; and Mississippi requires that the minor be at least 15 years of age.  In twenty  of the 45 states allowing minors access to substance abuse treatment, the health care provider may notify the parents that the minor has or is seeking such treatment.  Missouri and Montana provide for incidental surgical care with substance abuse treatment without parental consent.  Massachusetts requires that a substance abuse diagnosis be made by two health care providers prior to treatment, and specifically excludes methadone treatment.  Finally, South Carolina allows minors of any age mental health care access if the provider believes the services are necessary, and full access to such services if the minor is at least 16 years of age.
All of the states allow minors access to care for communicable diseases (which may or may not include HIV care). In five states,  the minor must be at least 12 years of age to receive communicable disease treatment; while in five others,  the minor must be at least 14 years of age.  Eighteen  of the 50 states  that permit minors access to communicable disease treatment allow that the health care provider may inform the parents as to the minor’s request for this form of health care.  Nine  of the states specifically allow the minor to consent to surgical care in connection with communicable disease treatment, while Hawaii specifically precludes surgical care incident to communicable diseases.  The state of Iowa specifically calls for parental notification if the minor receives a position outcome on his or her HIV test.  South Carolina allows minors of any age communicable disease care access if the provider believes the services are necessary, and full access to such services if the minor is at least 16 years of age.
With respect to contraceptive care, 65% of the states allow minors some form of access to these services.  Delaware requires that the minor be at least 12 years of age, while Hawaii requires the minor be at least 14 years of age.  Nine  states allow for a health care provider to notify the minor’s parents upon a request for contraceptive services.  Illinois allows a minor to consent only if she is a parent; Maine and Mississippi allow consent when the minor is a parent or is married; and Colorado and Florida allow a minor to receive contraceptives if the minor is a parent, married, or pregnant.  Hawaii excludes surgical care in connection with contraceptives, Oklahoma allows female minors to consent if they have ever been pregnant, and South Carolina allows minors of any age contraceptive care access if the provider believes the services are necessary, and full access to such services if the minor is at least 16 years of age.  Finally, Florida and Maine provide that contraceptive care may only be provided if the minor is a parent or a provider believes that the minor will suffer a probable heath hazard if the services are withheld; Illinois allows for minors to access contraceptive care if the minor is a parent, or is referred by a doctor, clergy, or Planned Parenthood clinic; and Colorado and Mississippi allow access to contraceptive care by minors when the minor is a parent, or is referred by a doctor, clergy, family planning clinic, school of higher education, or state agency.  
Lastly, 61% of the states make provision for some access to prenatal care for minors.  Of these states, Delaware requires the minor to be at least 12 years of age, while Hawaii requires the minor to be at least 14 years of age.  Eleven states  allow the health care provider to inform the parents that services were or are being sought by the minor.  Eleven states  also specifically exclude abortive services under their prenatal care statutes, while ten include “surgical care.”  South Carolina allows minors of any age to consent to prenatal care if the provider believes the services are necessary, and full access to such services if the minor is at least 16 years of age.  New Mexico limits prenatal care to pregnancy testing and diagnosis, while Hawaii excludes “surgical care.”  Illinois allows for minors to access prenatal care if the minor is a parent, or is referred by a doctor, clergy, or Planned Parenthood clinic, while Kansas provides that minors can obtain prenatal care if the parent is “not available.”
In summary, a broad range of access is allowed to minors across the 50 states and District of Columbia examined, coupled with a wide range of restrictions and limitations.  Communicable disease care is the most commonly provided-for health care item for which minors may give consent, followed by substance abuse, contraceptive care, prenatal care, general medical health, and mental health.  Overall, the District of Columbia, and Virginia appear to provide the most access to specified health care issues with the least restriction to health care services for minors, by allowing minors to consent to mental health, substance abuse, communicable disease, contraceptive, and prenatal care and, in the case of Virginia, general health care if the parent is not “immediately available.” Alabama and South Carolina are also liberal in terms of allowing minors to consent to all forms of health care.  However, in South Carolina, minors under the age of 16 must evidence to the health care provider that the services are necessary, while minors at least 16 years of age may consent to all health services, excluding operations.  
Massachusetts presently provides for each form of health care herein considered, but general health care is restricted to minors who are parents, married, pregnant, in the armed forces, or living separate from their parents and managing their own finances; mental health care cannot be consented to before the age of 16; substance abuse treatment requires the diagnosis of two health care providers, and excludes methadone treatment and minors below the age of 12; and prenatal care of a minor younger than 12 years of age is unattainable on the minor’s consent alone.  The specific analysis of the consent statutes for the states of Alabama, Arizona, California, Michigan, Minnesota, and Washington are discussed further in the State Research section of this report.  

4.  Legal Access


4.1  Legal Access:  Ability of Minors to Access the Legal System


Introduction

As the LO has outlined in previous sections of this report, there are certain areas of services to which a parent can help a minor gain access, and that anyone can access once she has reached the designated age of majority.  A minor who no longer lives with a parent or guardian is disadvantaged in these areas, which become somewhat off-limits to them.  One of those areas, considered by most to be an important part of being an adult in modern society, is access to the legal system.  
In general, minors cannot access the legal system without the aid of a parent, a guardian ad litem (GAL), or a next friend.  This creates a barrier for those minors, such as homeless youth, who no longer have the benefit of a parent or guardian.  Those minors must rely on a GAL or next friend to help them assert their legal rights.  The role of a GAL can be slightly different from jurisdiction to jurisdiction, however, one consistency is that the GAL is court-appointed and her role is to represent the best interests of the minor to the court.  The issue of “best interest” is discussed in-depth in the emancipation section of the report.  As that discussion indicates, the recommendations put forth by a GAL may not encompass what the minor wants.  It is often difficult to determine what exactly is in the best interest of the minor, particularly when the minor is not in agreement with the determinations made by the GAL. This presents a problem for minors who feel that their interests are not being represented, as, in many states, minors cannot have their interests brought forward in a court case unless an adult finds it to be in their best interest.  In addition to a GAL, a “next friend” can also help a minor access the legal system.  The concept of a next friend is defined by Black’s Law Dictionary as:  “A person who appears in a lawsuit on behalf of an incompetent or minor plaintiff, but who is not a party to the lawsuit and is not appointed as a guardian.”  What exactly constitutes a next friend, and who can be one, seems to vary dependant on jurisdiction.  In Massachusetts, the distinction between the GAL and next friend has been virtually eliminated.  A next friend is chosen from among those court-approved to be GALs.  The two terms are used synonymously.

Definition

The phrase “Legal Access” is somewhat self-explanatory, essentially meaning the ability to utilize legal services, and more specifically, the court system.  In determining what legal access is currently available to minors, the LO examined the statutes, court rules, secondary sources such as law review articles, and case law in Massachusetts and in the comparison states.  These sources spell out the rights and the abilities of a minor to access the legal system through the courts.  

4.2  Questions Presented

•	In what ways, in any, does the federal government restrict access to the legal system by minors?  
•	How can a minor in MA access the legal system currently?  Can a minor retain counsel without parental consent?  
•	What exactly are guardian ad litems and next friends?  Who can be one?  

4.3  Federal Analysis

The federal government has traditionally left family law to the discretion of the states.  There are very few federal regulations pertaining to the age a citizen must be to initiate legal proceedings.  The only clear age determination that the federal government regulates has to do with voting restrictions.  The federal government allows all citizens over the age of eighteen to vote.  Other than voting laws, the federal government delineates age through the Federal Rules of Civil Procedure, stating “the capacity of an individual, other than one acting in a representative capacity, to sue or be sued shall be determined by the law of the individual’s domicile.”  It does seem from recent decisions that the United States Supreme Court may be leaning towards giving minors more legal rights, but so far the decisions have only affected state statutes regarding abortion.  One law review article does give the impression that “the question of whether a minor has standing to sue on his or her own behalf remains an open one.”  However, given JRI’s limited resources, it would be easier to leave the federal government to continue in its policy of leaving family issues to each specific state and work on changing Massachusetts laws directly.

4.4  Massachusetts Analysis

In Massachusetts, a minor has various options for gaining access to the state’s legal system without parental support or consent, of which the assistance of GALs is the most common and practical.  The Massachusetts Rule of Civil Procedure 17(b) states that the court shall appoint a guardian ad litem for an infant who is not otherwise represented in an action.  GALs are appointed in record numbers in the state’s Probate, Family, and Juvenile Courts.  In evaluating child abuse, neglect, or child custody, particularly in conjunction with allegations of substance abuse, domestic violence, or sexual abuse of a child, the courts become involved in the investigation of complex family dynamics and social histories, and a skilled GAL renders invaluable assistance to the trial court in making these assessments.  
Attorneys appointed as GALs have traditionally served in the capacity of “next friend” to represent the interests of a minor involved in juvenile or probate litigation.  
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•	In the past, courts distinguished between the terms “next friend” and “guardian ad litem.” A “next friend” was a person other than a guardian who brought an action on behalf of an infant or incompetent person.  [] A “guardian ad litem” described a person appointed to defend or prosecute a suit on behalf of an incompetent person otherwise unrepresented.  [] The distinction was only formal and the functions of the two representatives were really the same.  [] Today we use guardian ad litem and next friend interchangeably. 
Appointment of counsel or a “next friend” GAL for a child is discretionary in the probate courts, unless the “Probate Court judge contemplates an award of custody of a minor child to [the Department of Social Services] under Mass.  Gen.  Laws ch.  199 § 23(c) (2001).” However, “[w]here DSS is not a candidate for custody – the child is not entitled to counsel.”  Discretion is usually exercised in favor of the appointment of a legal representative only in particular circumstances.  For instance, in Benson v.  Benson, 422 Mass.  698, 700 (1996), the Massachusetts Supreme Judicial Court affirmed that “[m]inor children of divorcing parents should be represented by counsel or a Guardian ad Litem when said parties enter into [a] surviving agreement that is essentially non-modifiable–.” 
Attorneys may also be appointed as investigator-GALs if the scope of the appointment is primarily a fact-finding mission or if there are legal issues intertwined with the “best interest” determination that are better addressed by an attorney with knowledge of the rules of evidence, including relevance, admissibility and hearsay.  Such an attorney/GAL might also initiate legal action on behalf of the child.  For example, in Matter of Walter, 408 Mass.  584, 584-585 (1990), the GAL attempted to bring a paternity action on behalf of the child to disprove the paternity of the mother’s husband.  The court ultimately denied the petition, not because it exceeded the scope of the GAL’s authority, but because such a petition was found contrary to the best interest of the child.  
With the new Supreme Judicial Court guidelines in place, courts generally specify the issues to be addressed by the GAL. Individuals who serve as GALs have a variety of qualifications and the trial judge will select a GAL with expertise that meets the needs of the individual case.  GALs may be lawyers, psychologists, or social workers, and some have training in more than one field.  In many cases, the GAL plays an interdisciplinary role and is expected to generate a comprehensive investigative report that is both legally admissible and clinically defensible.  As for confidentiality of GAL reports, the courts remain sensitive to the parties’ need for privacy, and although “the information in the [GAL] report is based primarily on documents which are not impounded and are part of the record,”  it does not become a public document.  
Like in Washington, the new guidelines require Massachusetts courts to make the GAL appointments from a rotating list.  In the context of attorneys accepting assignments to represent indigent clients, this practice ostensibly ensures equal access to cases by certified advocates and minimizes the appearance of judges favoring certain practitioners.  In the context of GALs conducting custody evaluations, however, the need for particular qualifications of the GAL will doubtless result in judges departing from the rotating list in order to select GALs that meet the needs of individual cases.  The parties’ agreement as to a particular GAL is also likely to be honored, resulting in deviation from the rotating list.  
In sum, Massachusetts’ GAL system is fairly well thought out.  However, in the absence of concrete codification of the procedures involving minor litigants, it inevitably becomes susceptible to various legal and social challenges.  

5.  Shelter Restriction


5.1  Introduction

Shelter restriction statutes are intended to support a larger legislative aim of accounting for homeless youth and to ensure that some form of administrative action be taken once they are homeless, whether by a local law enforcement agency, state social service agency, or other appropriate administrative body.  For example, the Massachusetts shelter restriction statute demands that a minor’s presence be reported to The Department of Social Services within 72 hours after shelter staff receives knowledge of the minor’s presence at the shelter.  
Even though state legislatures may have intended otherwise, shelter restriction statutes make it harder for minors to access services in the short term.  Mandatory reporting at shelters discourages homeless youth from seeking shelter services.  The risk of being reported often makes youths hesitant to volunteer information about themselves, their situation, or their needs for fear that staff will report them.  In addition, an extra burden is put on shelter staff to report minors, thereby decreasing the amount of homeless youth willing to enter shelters for services, or to find a way to provide services to minors without soliciting age or situation specific information from them.  Some states have sanctions written into the statute itself for shelters that fail to report the minors.  At the very least, shelters that fail to report minors at their facility are at risk of losing their licensing or funding.  

5.2  Definition

The term “shelter restriction” refers to state statutes that restrict homeless youths’ access to shelters by stipulating that minors’ presence be reported by shelter staff.  Shelter restriction statutes vary by state in terms of the length of time the shelter staff has to report the location of the child, what body or group receives the report, and the method of reporting.

5.3  Questions Presented

•	Are there federal laws that regulate shelter restrictions?  
•	What was the Massachusetts statute intended to do?  Is it meeting that goal?  
•	Are there other states that have similar shelter restriction statutes?  Are there any with completely open access to shelters for minors?  

5.4  Federal Analysis

The federal statute 42 U.S.C.S. § 5712 (LEXIS L. Publg.  2002), enables the states and private service providers funding for youth centers, temporary shelters, and counseling services.  The legislative intent of the statute suggests that Congress was seeking ways to control juvenile delinquency.  A common problem surrounding juvenile delinquency is homelessness and lack of supervision.  The statute seeks to define homeless youth, and it advances the importance of at-risk youth receiving necessary services.  The statute also outlines the criteria a service provider must meet in order to gain access to funding.  The statute is very specific in that it leaves the administration of the actual services to providers who qualify under this Act within the complete control of the states.  The federal government explicitly states in the statute that all qualifying groups must provide appropriate plans to develop adequate contact between the runaway youths, their parents, and/or the appropriate state officials.  The federal government does not refer however, to specifics regarding shelter restrictions.  The statute empowers the states to enact any regulations or restrictions in regard to shelters and other treatment services.  
The federal rules state that shelters must notify parents within 24 to 72 hours of the minor’s admission.  Different states have come up with different ways of dealing with this requirement.  For example, the Tennessee statute requires that shelters make a “good faith” attempt to contact a youth’s parents.  Maine requires that a shelter contact the Department of Human Services, but does not require parental notification.  In Alaska, Louisiana, and New York, no contact is necessary where compelling reasons are shown against it.  There is not a great deal of analysis regarding this issue.  It is clear that Congress wants to provide services to runaways, but wants them to receive such services under supervised conditions.  
To bring about change at the federal level is a daunting task.  JRI should pursue collaborations with other organizations, both at the local and national level, who are opposed to strenuous shelter restrictions.  The necessary resources needed to generate the appropriate change at the national level can only be realized if the sum of organizations against shelter restrictions pool resources to meet their desired objectives.  In the event that the client tries to seek federal change it could focus on the federal government to require loose shelter restrictions in the statutes funding criteria.  If desired, the federal government could amend the funding qualifications regarding shelters, and could increase the time period for mandatory reporting.  The remaining analysis and challenges regarding shelter restrictions are on the state level.  

5.5  Massachusetts Analysis

In Massachusetts, a temporary shelter may only provide shelter for a period of seventy-two hours.  This is stated in Mass.  Gen.  Laws ch.  119 §23 (2002):  
savelabelitemi=
•	"A temporary shelter care facility program or a group care facility, licensed under the provisions of chapter twenty-eight A, may, for a seventy-two hour period, provide temporary shelter to a child under eighteen without parental consent, provided that the child’s welfare would be endangered if such shelter were not immediately provided.  At the expiration of such seventy-two-hour period, the licensee shall (1) secure the consent of parent or guardian to continued custody and care, (2) refer the child to the department for custody and care, or (3) refuse to provide continued care and custody to said child." 
This law, while simple in nature, has far reaching effects that have shaped the way that services are provided to homeless youth. Originally this law was passed as part of the 1974 legislative agenda of the Office for Children.  The intention of the Amendment to Ch.  119 was to "remove the cloud of civil or criminal liability for appropriately licensed facilities able to satisfy the emergency needs of runaways."  The main goal of the legislative proposals were as follows; 
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•	(1) to recognize that children are entitled to similar rights and social benefits as other citizens; (2) to adequately provide the community-based, preventive services that are critical to strengthening family life; (3) to give a greater voice to communities in planning the development of these local services; and (4) to increase our commitment of resources to services for children, Massachusetts’ most precious resource. 
The Office for Children intended to open up services to runaway children and not restrict their access to shelter and services.  In fact, the law was meant to clarify that despite the fact that statutes against aiding and abetting runaways exist, this does not apply to shelters as long as they stay within the federal guidelines of only providing shelter to a youth for seventy-two hours.  Although the bill was titled “An Act Providing a Temporary Shelter Program for Children,” the Office for Children recognized that "(t)his law is mislabeled.  It really gives the Office for Children authority to license and regulate temporary shelter facilities."  While the law allowed for temporary shelter of minors in adult shelters, unfortunately, runaways often see homeless shelters as more dangerous than the streets, and so they choose not to stay.  Another result is that there are far too few shelters that house only youth, as they are seen to be taken care of by the temporary shelters.  When youth become homeless, it is often not because they do not have a home.  They may have a place to live that is temporary or sporadic and so do not fit into the population that DSS serves, namely youth in need of foster care.  This population is in desperate need of temporary shelter.  Unfortunately, while they are legally able to seek temporary shelter for up to seventy-two hours, they almost always feel that the streets are a safer alternative.  The regular population in homeless shelters sees homeless youth as vulnerable.  Youth are therefore often targeted and become victims of crimes against person and property.  Genny Price, the Clinical Director at Bridge Over Troubled Waters, a drop-in center for homeless minors, comments that minors "don’t belong in the adult shelters.  They are really designed for an older, chronically homeless population.  And so you don’t want ... even 18 and 19 year olds in there getting comfortable, never mind kids under 18."  What Massachusetts General Laws ch.  119 §23 (2002) does is take away the possibility of providing homeless shelters designated for youth.  It effectively makes the youth’s situation more dangerous.  Runaway youth are forced to live in camps, live in dangerous shelter conditions, or trade sexual favors for shelter.  In making recommendations for possible changes to the shelter restriction statute in Massachusetts, the LO has accounted for JRI’s position as a small organization with limited resources.  Therefore, our recommendations focus on state shelter restriction advocacy positions that are feasible for JRI. In sum, while the massachusetts’ statute is meant to clarify the meaning of the Federal reporting regulation for Massachusetts’ shelters, it has actually made it difficult for youths to access service.  Therefore, in our recommendations, we will focus on how some States have dealt with the Federal reporting regulation while still providing adequate shelter services for runaways.  

6.  The States Chosen

This year’s LO chose to focus its state comparison research on six states:  Alabama, Arizona, California, Michigan, Minnesota, and Washington.  These states were chosen because of their strengths or weaknesses in providing services to minors.  The LO continued the research on Arizona, California, Minnesota, and Michigan’s various services for at-risk youth, focusing on emancipation, the mature minor rule, legal access, and shelter restrictions that was begun by past LOs.  Alabama was added to the state analysis as it has a good model for minors’ consent to health care, while Washington was added because of its shelter restriction statute.  

7.  Alabama


7.1  Emancipation

First enacted in 1876, Alabama’s statute frames emancipation as relieving minors from the disabilities of non-age.  The statute allows juvenile courts to relieve minors from disability of non-age who over the age of 18 years, provided it is in the minors best interest.  Since the age of majority in Alabama is 19, one may assume that Alabama wants to limit the duration of time that minors can be emancipated before they reach the age of majority.  
Obtaining relief from this disability is difficult for most minors in this state.  The first section of the statute provides a detailed description of who can petition the court for emancipation, with only one provision allowing the minor, herself, to petition without the consent of another.  The minor may only petition alone if there is “no father, mother or guardian,” or if the parents exist but are “insane” or have “abandoned said minor for one year” or more.  Also, of the two other provisions, the first allows parents to petition for emancipation, seemingly without the minor’s consent  and the other requires that the minor have a guardian who agrees with the petition.  The petition must be filed in the county of residence of the petitioning party.  Once emancipated, the minor may contract and has the ability to buy and sell real estate, and all other such things she could legally do “if 19 years of age.”  
The Alabama statute does not set out specific criteria that must be met in order for a minor to become emancipated prior to reaching the age of majority.  However, some criteria was cited in Boykin v.  Collins, a case in which the Supreme Court of Alabama affirmed the city court’s decision and held that the petition need not allege that the removal from disability of non-age will be in the best interest of the minor.  Boykin, who was over the age of 18 years, was relieved from the disability of non-age by the city court after a review of the petition and the affidavits of two persons (relationship to plaintiff unspecified in the case) stating that it would be in the best interest of Boykin to be relieved of said disability of non-age and that Boykin was “of discreet and mature judgment and competent to manage his own property and business.”  
The dearth of case law specific to the removal of disability of non-age, makes a review of existing case law on matters of child support and custody necessary to glean how the court determines whether a minor is emancipated.  In a child support case, Anderson v.  Loper, the father was attempting to prove that his daughter was emancipated, therefore terminating his support obligations.  The trial court’s determination was based upon the best interest standard since:  "[t]he best interest standard affords freedom for the trial court to consider numerous and varied factors ... A multitude of facts are proper for consideration and there are no specific rules or guidelines that will control every case."  After hearing testimony and observing the demeanor of the father, mother, minor, and other witnesses, the trial court held that although the daughter was 18 years of age, a high-school graduate currently living with her boyfriend and his family, attending college full-time and working part-time, she was not emancipated.  Since the daughter was not emancipated and free from parental control, nor self-supporting, her father was responsible for her support.  The appellate court affirmed, stating that since there was no finding that the trial court was plainly and palpably wrong, the trial court is the ultimate decision-maker.  
The best interest standard gives courts wide latitude in determining whether or not emancipation will be granted because it allows them to base all of their decisions, whether to the benefit or detriment of the minor, on this ambiguous and broad standard.  This statute also allows the court to restrict and qualify the rights of a minor who have been emancipated by the court.  However, these restrictions must be included in the judgment relieving the minor of the disability of non-age.  It appears that Alabama recognizes the need and ability for some minors to be on their own but is not quite comfortable with giving minors total rights as courts do in other jurisdictions.  
Once a minor becomes emancipated, the trial court generally has no jurisdiction to require a parent to provide support for the minor.  However, support of an adult child may be ordered by the trial court in very limited exceptions, including for a mentally or physically disabled child who is unable to support herself, or for college expenses of a child who has reached the age of majority.  
Overall the statute makes it difficult not only to qualify for emancipation but also to garner all of its benefits when it is actually granted.  If Massachusetts were to begin formulating an emancipation statute, this would not be the model to follow.  

7.2  Mature Minor

Alabama maintains very broad statutes pertaining to the ability of minors to consent to general health care without needing additional parental consent.  In Alabama "any minor who is age 14 or older, or has graduated from high school, or is married, or having been married is divorced or is pregnant may give effective consent to any legally authorized medical, dental, health or mental health services, and the consent of no other person shall be necessary."  
Passed in 1975, this statute places Alabama at the forefront of children’s rights as pertaining to health care access.  By allowing minors age 14 or older the unfettered right to consent to general health, dental, and mental health services, it appears that Alabama, in effect, recognizes that many minors have the experience and judgment to make fully informed decisions.  By not requiring the minor to be financially independent or live separately from her parents or legal guardian, this statute acknowledges the importance of minors’ privacy rights.  In effect, it shows that parents do not have an absolute right to make health care decisions for their children, even though they are living in the same household.  In addition, since age acts as the bright line rule determining ability to consent to general health care, Alabama effectively rids its laws of inconsistencies in determining which health care issues are worthy of minor consent alone, as well as inconsistencies in dealing with a vague maturity standard for those at least 14 years old.  
Moreover, by including high school graduates among those with the right to consent to health services, Alabama acknowledges the potential difficulty that this group of minors may face.  The inequitable reality for some high school graduates may be that they are independent from their parents and yet, traditionally, still cannot consent to their own health care since they have not reached the legal age of majority - even if only a few months shy of their 18th birthday.  While Alabama’s broad 14 year-old age status takes care of all high school graduates, this offers added protection and another option for Massachusetts to consider.  
Further, Alabama acknowledges that any minor, even those under the age of 14, may have health care concerns dealing with traditionally sensitive and urgent issues, such as pregnancy, STDs, alcohol, or drug abuse.  Alabama Code § 22-8-6 gives “any minor,” regardless of age, the ability to "give effective consent for any ... health services to determine the presence of, or to treat, pregnancy, venereal disease, drug dependency, alcohol toxicity, or any reportable disease." This statute respects minors’ right to privacy, independent of age, when these specific health concerns surrounding issues of immediacy, confidentiality, and important policy implications are present.  
While broadly supporting the rights of minors to consent to general health care, Alabama also protects health care providers from liability for treating a minor who is under the age of 14. Under Alabama Code § 22-8-7 (2000), “any physician or other person who has relied in good faith upon the representations” of a minor who misrepresents herself will not be held liable for not gaining proper consent.  
In sum, Alabama’s statutory scheme has remained unchanged since enactment in 1975, and there appears to be only one case citing the general health consent statute, which case deals with the issue of abortion and parental notification.  Without any amendments or oppositional case law, this suggests that Alabama has found the bright-line age test to work well.  Therefore, Alabama’s broad statutory scheme offers a good model for Massachusetts to follow in expanding its Mature Minor Rule, especially when considering a bright-line age recommendation for drafting expanded mature minor legislation.  

7.3  Legal Access

A minor in Alabama is defined as a person “who is under nineteen years of age and has not otherwise had the disability of minority removed.”  
Alabama Rule of Civil Procedure 17(c) (2001) holds that whenever “a minor has a representative, such as a guardian or like fiduciary, the representative may sue in the name of the minor.” If a minor defendant, however, does not have a duly appointed representative, the court shall appoint a guardian ad litem for her and may make any other orders it deems proper for the protection of the minor.  Moreover, if a minor is or should be made a party defendant, "the court may direct further process to bring the minor into court or appoint a guardian ad litem (GAL) for the minor without service upon the minor or upon anyone for the minor.“  
Whenever a GAL is necessary for a minor, ”the court in which the action is pending must appoint some person who is qualified to serve in that capacity to represent the minor in the capacity of an attorney or solicitor.“ In addition, the court must not ”select or appoint any person who is related, either by blood or marriage within the fourth degree, to the plaintiff or the plaintiff’s attorney, or to the judge or clerk of the court, or who is in any manner connected with such plaintiff or such plaintiff’s attorney, or who has been suggested, nominated, or recommended by the plaintiff or the plaintiff’s attorney or any person for the plaintiff."  If the GAL is appointed for the representation of a minor fourteen years of age or over, the minor may, “within thirty days after perfection of service upon the minor in such cause,” have her choice of a GAL, but only if the minor’s cause is “certified by an officer authorized to take acknowledgments.” If the minor fails to nominate a GAL within that thirty day period, or before any hearing is scheduled on the matter, whichever is earlier, the court shall appoint the GAL previously provided.  Any action against a minor who has a general guardian will still require an appointment of a GAL.  
The power of the court to appoint GALs can be found in at least eight Alabama Code sections, which refer to the appointments of GALs in particular types of hearings including, but not limited to, appointment; compromise of debts; sales of property; accountings; settlements; and removal.  For example, under Alabama Code § 26-2A-52 (2001), dealing with the appointments of GALs in guardianship and protective proceedings, "at any point in the proceeding, a court may appoint a GAL to represent the interest of a minor if the court determines that such representation of the interest otherwise would be inadequate." In its commentary to the aforementioned provision, Alabama legislators established that the court has very broad discretion in appointing a GAL for a minor, and such appointment can be made at any time and for virtually any reason.  Moreover, the court is not required to set out its reasons for appointing a GAL as a part of the record.  
However, in certain proceedings, appointment of a GAL is not mandated by the legislature, and a minor can explore other avenues in accessing the state legal system.  For instance, in proceedings for a waiver of parental consent to performing an abortion on a minor, a minor who has not obtained "consent from either of her parents or legal guardian, may petition, on her own behalf, the juvenile court, or the court of equal standing, in the county in which the minor resides or in the county in which the abortion is to be performed for a waiver“ of the parental consent requirement.  ”Notice by the court to the minor’s parents, parent or legal guardian [is not] required or permitted."  In addition, the requirements and procedures under the aforementioned statute apply and are available to minors whether or not they are residents of the state of Alabama.  The minor also may participate in court proceedings on her own behalf.  The court must advise "her that she has a right to be represented by an attorney and that if she is unable to pay for the services of an attorney one will be appointed for her."  If the minor chooses to self-represent, the pleadings, documents, and/or evidence she files with the court “are liberally construed by the court so as to do substantial justice,” and any hearsay evidence she wishes to submit is admissible.  Moreover, during her proceedings, a court must insure that her identity is kept confidential.  
In sum, neither Alabama statutory law, nor its common law clearly elucidate exactly what options a minor in that state has with respect to accessing the legal system.  The rules seem to differ depending on the nature of the proceedings in which a minor is a party.  

7.4  Shelter Restrictions

In Alabama any person who takes a child into custody must, with all possible speed, make arrangements to release the child to their parents, the court, or an appropriate intake facility or agency.  If there is no parent, guardian, custodian, or suitable person willing and able to provide supervision for a runaway, the court has to make a determination if the child should continue to live in shelter care.  
Alabama has a very vague statute regarding shelter restrictions because it requires runaways to be reported, but it does not specify what “all possible speed” means.  Under the all possible speed standard, a runaway could be reported at any time during the 24-72 hour period stipulated by the federal rules.  The open-ended nature of the statute provides a great deal of leeway to people who provide services to at risk youth populations.  In Alabama, a minor can continue to receive shelter care if there is no person to actually take care of them, such as a parent or guardian.  The court determines if youth are eligible for shelter care, but it gives youths who truly need it access to shelters, regardless of restrictions.  The court’s intervention regarding shelter care gives runaway youths access to a hearing process, and it allows their situation to be evaluated on an independent basis.  Alabama seems to focus on the population as a whole in its legislation, but it also attempted to include ways for people in special situations to gain access to needed services.  

8.  Arizona


8.1  Emancipation

Unlike many other states, Arizona does not have a statutory scheme outlining a procedure for emancipation.  In accordance with common law, the state recognizes emancipation in cases only where the minor has been married or has enlisted in the armed forces.  Arizona courts seem to look at whether a minor is emancipated on a case-by-case basis, and places weight on the intent of the parents when deciding if emancipation exists.  In Tencza v.  Aetna, for example, the Court held that “actual emancipation is a question of fact” not of law, showing the reluctance of the court to supply a bright line test for determining emancipation status.  Although the court does conclude that a child who still lives at home may be considered legally emancipated, the court is not clear under what circumstances a minor may petition, or what may be required of the minor for the court to grant emancipation.  The Court does say, however, that emancipation must be proven by a preponderance of evidence and the burden of proof is on the one asserting it.  It is a possibility that Arizona does not have a statute governing emancipation because the legislature determined that there is no need, or because they have provided for such services as legal and medical access through other statutes, without resorting to the total freedom an emancipation statute would grant minors.  
Due to the lack of specific procedures and statutes, this is obviously not a model Massachusetts should look to in crafting an emancipation statute for the Commonwealth.  

8.2  Mature Minor

Unlike most other states, Arizona does not have particularized statutes that allow for minors’ consent to general health care, drug abuse treatment, prenatal care, or access to contraceptive care.  Under Arizona Revised Statute § 36-2024 (2001) (enacted 1972; amended 1986), however, a minor may specifically consent to her own treatment for alcohol abuse, and under Arizona Revised Statute § 44-132.01(2001), she can consent to treatment for sexually transmitted diseases.  Since no age minimum age is specified, this may allow for a health care provider to widely interpret the age of a minor who may give consent for treatment, or alternatively, to narrowly interpret the statute’s silence and refuse to treat minors based on an individual arbitrary motive.  
Despite the absence of a statutory scheme, Arizona is nevertheless exceptional, in that it statutorily defines a homeless minor under Arizona Revised Statute § 44-132(C) (2001):  a homeless minor may consent to the furnishing of hospital, medical and surgical care.  Indeed, with § 44-132(C), Arizona uniquely provides for access to medical care for homeless youth under 18 years of age.  An individual “under the age of eighteen years living apart from his parents and who lacks a fixed and regular nighttime residence or whose primary residence is either a supervised shelter designed to provide temporary accommodations, a halfway house or a place not designed for or ordinarily used for sleeping by humans is entitled to obtain hospital, medical and surgical care.”  While no age minimum is specified, this could be a point of confusion for health care providers.  However, a health care provider acting in reliance on the consent of a minor who has authority or apparent authority pursuant to this section to consent to health care is not subject to criminal and civil liability and professional disciplinary action on the ground that he or she failed to obtain consent of the minor’s parent, parents or legal guardian.  
Finally, Arizona does not specify a minor’s right to consent to outpatient mental health care, and is restrictive regarding a minor’s access and consent to voluntary admission for mental health services.  Except in the case of an emergency, a minor may only be admitted if consent is given by a parent, or, if the child is in the custody of the court, a ward of the juvenile court, or is adjudicated delinquent or incorrigible unless approved by the court
However, Arizona does not specify a minor’s right to consent to outpatient mental health care, and is restrictive regarding a minor’s access and consent to voluntary admission for mental health services.  Except in the case of an emergency, a minor may only be admitted if consent is given by a parent, or, if the child is in the custody of the court, a ward of the juvenile court, or is adjudicated delinquent or incorrigible unless approved by the court.  
In sum, the Arizona statute, which specifically provides a homeless minor to consent to medical care, is unique and may serve to provide the most liberal access to health care for youths, particularly the target population of JRI. Massachusetts legislators would be wise to inquire as to the implications of a similar provision in Massachusetts statutes.  

8.3  Legal Access

Arizona sets out the legal rights given to minors in its statutes, court rules, and procedures.  If a minor is an abuse victim, she may choose a parent or any immediate family member to exercise her rights, unless the delinquent act is alleged against that chosen representative.  A minor must be represented to initiate a court proceeding.  However, any person interested in the welfare of the minor may petition the court for the appointment of a GAL that will represent the best interests of the minor.  The court may also appoint a GAL to protect the child’s best interests if there is an allegation of abuse or neglect of the child, if the parents are continuously in conflict with one another, if there is a history of parental alienation, substance abuse by either parent, family violence, if there are serious concerns about the mental health or behavior of either parent, if the child in question is an infant or toddler, or if the child has special needs.  
The GAL may be an attorney or court-appointed special advocate.  In appointing a GAL, the court will generally appoint one who would be in the best interests of the minor, such that the representative will be able to continue with the proceedings for as long as they last and will take a genuine interest in the outcome.  The minor may nominate someone if over the age of fourteen unless the nominee is found by the court to be contrary to the best interests of the minor.  In general, a minor has many rights that can be invoked.  However, the minor must initiate the proceedings by retaining a lawyer or other such representative who can petition the court for a GAL to commence the proceedings.

8.4  Shelter Restrictions

In Arizona, by definition a homeless youth is one who "is an individual under the age of eighteen years living apart from his parents and who lacks a fixed and regular nighttime residence or whose primary residence is either a supervised shelter designed to provide temporary accommodations, a halfway house or a place not designed for or ordinarily used for sleeping by humans."  A youth who is homeless has the capacity to give consent in the same manner as a legally emancipated youth.  

9.  California


9.1  Emancipation

California’s current emancipation statute, effective January 1, 1979, resulted from dissatisfaction by public interest lawyers over what they viewed as unnecessary problems facing clients who had not reached the age of majority.  Now, California’s Emancipation of Minors Law enables a minor to petition the court and be granted emancipation with relative ease.  When considering these petitions, the superior courts in California are authorized to grant emancipation to children who are at least 14 years of age, and under the age of 18, by authority of case law or Family Code statutes § 7000 and § 7120, the Emancipation of Minors Law.  Also, the court may recognize emancipation if the minor is validly married or on active duty with the armed forces.  
To begin the process of emancipation, a minor must file a petition with the court stating that they are at least 14 years of age and has the consent of her parent or guardian, is willing to live separate and apart from her parents or guardian, demonstrates to the court she is managing her own financial affairs, and must provide evidence that her income is not derived from criminal activity.  In addition, the minor must provide an affirmation that emancipation is not contrary to the minor’s best interest.  Prior to the hearing of the emancipation petition, notice must be given to the parent, guardian, or other persons entitled to custody of the minor, as well as to the district attorney of the county where the petition is filed.  Other than notifying the parent that an emancipation petition has been initiated by the minor, parental involvement is not required.  If the court is satisfied that emancipation will not be “contrary to the minor’s best interest,” the petition is sustained and the minor is emancipated.  
Once a minor is emancipated, she is entitled to consent to medical care, enter into binding contracts and real estate transactions, sue and be sued, enroll in school, establish her own residence, and apply for work permits.  Once granted, a declaration of emancipation may be voided upon a showing that it was obtained by fraud or misrepresentation of material information, or may be rescinded if the minor becomes indigent and has no means of support.  This option of rescission gives the court some degree of control over what happens to minors after they leave the courtroom, essentially granting the judiciary not only the power to confer emancipation but also the power to take it away.  
Prior to the 1979 enactment, the common law meaning of emancipation and its consequences was haphazard, and no standards or statutory guidelines existed to determine when a minor was emancipated.  The proposed legislation sought to expand legal mechanisms to independent and self-supporting minors, to assist them in uncomplicating their lives, to remedy inadequacies of the existing law, and clarify the definitional limitations of common law emancipation, implement procedures, remove barriers, and allow minors themselves to petition for emancipation.  The new emancipation statute was not designed to benefit all youths, but rather those that are usually brighter, more self-sufficient, and industrious, and have matured “earlier than the arbitrary eighteen year designation which serves as the age of majority.”  The legislators acknowledged that the statute would help not only minors who had good relations with their parents but also those who did not.  Also, proponents of this new legislation argued that emancipation might actually save the state money by removing mature and self-reliant minors from expensive foster care prior to reaching the age of majority.  
The California statute, like most other states’ emancipation statutes, while greatly expanding the rights of minors, does not grant minors carte blanche every right an adult is entitled to.  An emancipated minor in California still receives minority status for purposes of school attendance laws, certain child labor laws, voting laws, and laws that restrict the possession and purchase of alcohol.  In addition, the California juvenile courts retain jurisdiction over minors who are emancipated prior to reaching the age of majority.  
The level of detail within the statute evinces the intent of the legislators for the text to be straightforward and inclusive of all parties to whom the petition has an effect.  Criticism of this law does exist, however.  But such criticisms are generally derived not from the procedural language itself, but rather from the inconsistent way that the courts seem to apply the standards within the text.  
California’s Emancipation Law has been the subject of numerous studies and criticisms because it seems to hinder emancipated minors from building independent lives.  Although the statute requires that emancipation must not be contrary to the best interest of the child, this is not always a paramount consideration for the court.  This is partially due to the fact that the requirements set forth in § 7120 are not always strictly adhered to.  For example, judges tend to be lax in enforcing the requirement that the minor must be willing to live separate and apart from her parents or guardian.  While the court insists that a minor has legally derived income, the amount of income required is left unspecified.  Lastly, the “best interest” requirement is up to the discretion of the court and rarely is the emancipation petition denied on this ground.  The court generally looks at the harm that will come to the child if emancipation is granted and the judge relies on his or her own personal experiences when examining the totality of the circumstances surrounding the petition.  
In their emancipation study, Sanger and Willemsen found that early emancipation often has the unintended consequence of forcing minors to quit school so they can work.  Sanger and Willemsen also found that homelessness was another serious problem for emancipated minors.  This conclusion was strengthened by evidence from the state of Michigan, demonstrating that a large number of minors in the state’s runaway shelters were emancipated minors.  This finding in Michigan actually led that state to amend its emancipation statute to require proof of housing by the minor before emancipation is granted.  Lastly, Sanger and Willemsen found that many of the minors had second thoughts about emancipation, mostly attributed to the lack of understanding about what the rights, limitations, responsibilities, and consequences of their new status would entail.  The unintended consequences, coupled with the relative ease and speed with which an emancipation petition is granted, suggests that California’s statute is flawed to the detriment of those it is intended to serve.  This is due, in part, to the fact that judges, rather than making independent, best interest determinations, often use parental signatures on petitions to serve as a proxy for this determination.  Considering the deleterious effects that a grant of early emancipation has on many minors, the standard of “not contrary” to the youth’s best interest, at times, seems to be ignored.  
As a result of their research, Sanger and Willemsen offer modifications to California’s statute that would reduce the negative consequences of emancipation.  These recommendations include:  (1) increasing the age requirement from 14 to 16 years; (2) appointment of counsel, whose chief obligation would be to educate the minor about emancipation; (3) inquiring about the current educational status of the minor, as well as future plans;  (4) requiring declarations similar to those required in Michigan;  (5) requiring more substantial proof of the minor’s independence; (6) relegating emancipation determinations to family court judges; and (7) incorporating specific factors into the statute that will assist the judiciary in making “best interest” determinations.  
Although California’s statute has been shown to have unintended results, it is still useful to JRI because it is of interest to many researchers.  Therefore, there is a lot of useful information available.  Furthermore, the recommendations offered by Sanger are just some of the criteria that should be explored by future law offices because they appear to be based on in-depth analysis of primary and secondary sources.  

9.2  Mature Minor

The statutory scheme in California that gives minors the right to consent to medical care is expansive, yet it retains vestiges of parental control over the minor.  The age at which a minor may consent to medical care in California is 12 for most types of care, and 15 for generalized medical and dental care.  Most types of medical care are covered:  mental health, drug and alcohol abuse counseling and treatment, pregnancy care, access to contraceptives, and generalized medical and dental care.  These areas of coverage are more expansive than many other states, and yet, in specific instances statutory language provides that a health care provider may contact a minor’s parent or guardian to apprise him or her of the care given or needed by the minor.  
California allows a minor to consent to medical treatment at the age of 12 if the minor has come into contact with a communicable disease.  That disease is required by law to be reported to the local health officer or is a sexually transmitted disease, “as may be determined by the State Director of Health Services.”  However, the first provision of this subsection, “an infectious, contagious, or communicable disease,” is overly broad and vague.  This may result in California health care providers interpreting the language too narrowly or too broadly.  Similar to other states studied, California includes specific language designating a minor’s right to consent to contraceptives, sterilization, care for a sexually transmitted disease, drug and alcohol counseling, and mental health care.  All of the above may be provided to a minor 12 years of age and over without a parent’s consent or fiduciary responsibility.  
California grants minors broad consent rights in that it provides minors 15 years of age and older to consent to their own general medical and dental care.  As per §6922, a minor may give consent if they are 15 years of age or older, living separate and apart from their parent or guardian “whether with or without the consent of a parent or guardian and regardless of the duration of the separate residence,” and “the minor is managing the minor’s own financial affairs, regardless of the source of the minor’s income.” However, subsection (c) provides that a physician, surgeon, or dentist “may, with or without the consent of the minor patient, advise the minor’s parent or guardian of the treatment given or needed ... if the physician ... has reason to know ... the whereabouts of the parent or guardian.” This relic of parental power is mirrored in §6929 (f) which stipulates the state shall:  
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•	“respect the right of a parent or legal guardian to seek medical care and counseling for a drug or alcohol-related problem of a minor child when the child does not consent to the medical care and counseling, and nothing in this section shall be construed to restrict or eliminate this right.” 
The presence of the provision allowing a physician to contact a minor’s parents without her consent seems indicative of the reluctance of states to fully allow minors rights normally afforded once the age of majority has been attained.  Entwined with this may be the state’s own deference to the “right” to parent, regardless of familial circumstance.  Hence, California presents a comprehensive and liberal statutory scheme for minors seeking health care independent of their parent or guardian, and yet, vestiges of parental control are evinced within the same statutory provisions.  However, the intricate duality of this system allows youth more liberal access to health care than in many other jurisdictions.  
Inclusive or absent of the parent notification provision, the California statute which allows minors 15 years of age or older to consent to medical care is a decent framework with which Massachusetts may glean statutory language and effective goals.  

9.3  Legal Access

California minors are granted an extensive set of legal access rights as set forth in the state’s statutes and court procedures.  In some circumstances, a minor can even appear in court without the use of a representative.  A minor at least 12 years old may appear in court for the purpose of requesting or opposing an injunction or restraining order to prohibit harassment, violence, or the threat of violence in the workplace, or a protective order.  For all other proceedings, a guardian, conservator, or GAL must represent any unemancipated minor.  However, a minor may enforce rights in a civil action or other legal proceedings in the same manner as an adult, except that a guardian must conduct the action or proceedings.  The reason for this is that a minor cannot give a delegation of authority, make a contract relating to real property or any interest therein, or make a contract relating to any personal property not in the immediate possession or control of the minor.  
Unlike many states, a minor in California may institute her own proceedings as long as she has a representative.  The minor is fully entitled to petition the court for a GAL or next friend to be her representative.  Furthermore, any interested party may file a petition to provide a GAL or next friend for the minor.  Generally, a parent of the minor is given preferential treatment for the appointment as GAL; however, the court is not bound in appointing a parent, and can listen to the wishes of the minor in choosing whom to appoint as representative.  
In all civil actions, a minor plaintiff 14 years of age or older must apply for a GAL before the summons is issued.  A plaintiff minor under 14 years of age must have a friend or relative apply.  A defendant minor 14 years of age or older may apply within ten days after service of summons.  A defendant minor 14 years of age or older who neglected to apply or under 14 years old must have a friend, relative, any party to the action, or the court apply.  The court may also, on its own, or on the request of an interested person, appoint a GAL at any stage of the proceedings for a minor or group of minors if not precluded by a conflict of interest.  The reasonable expenses are paid by the estate, interested person(s), or other such funds as the court deems proper.  Even after the GAL is appointed, the minor must be represented by an attorney who’s role would be to represent the wishes of the minor rather than the best interests of the minor.  The role of the attorney is to represent the wishes of his or her client, including that of a minor client.  
California makes every attempt to provide legal services for the minors of the state.  Minors can initiate court proceedings and have extensive legal rights that can be enacted, at times, without the need for a representative.  California would be a good state to look at for recommendations for increasing the legal rights of minors in Massachusetts.

9.4  Shelter Restrictions

In California, the Runaway Youth and Family Crisis Project attempts to provide long-term assistance and temporary shelter related services to runaway youth.  The program allows runaways to receive service for up to fourteen days.  The main objective of the program is to provide youths with necessary medical, emotional, and social services, so that they can return to a suitable living arrangement with their parents.  The program also seeks to place youths in suitable living arrangements if reunification with their parents is not possible.  Though this program provides shelter services, the state of California does not have a specific shelter restriction statute, and therefore follows all federal guidelines.

10.  Michigan


10.1  Emancipation

Michigan’s current emancipation statute began in 1968, and was most recently amended in January 1, 1998.  Emancipation is granted in Michigan by operation of law or pursuant to statute § 722.  Emancipation under operation of law occurs in limited circumstances including, but not limited to, when a minor reaches the age of 18 years, is validly married, or is on active duty with the armed forces.  Alternatively, a minor may petition the family division of circuit court in the county were they reside.  A minor must include in her petition a declaration that she is able to manage her financial, personal, and social affairs.  The petition must also include an affidavit by one of the named persons including, but not limited to, the minor’s physician, a psychologist, a member of the clergy, a certified social worker, a teacher, or school administrator, or a law enforcement officer who states he or she has personal knowledge of the minor’s circumstances and, given the circumstances, emancipation is in the minor’s “best interest.”  If the minor’s custodial parent(s) is (are) providing support and does (do) not consent to emancipation, the court may dismiss the petition solely on that basis.  The court is able to investigate the allegations within the petition and appoint legal counsel for the minor and/or the parent(s) or guardian if the petition is opposed.  
Emancipation is granted by the court upon a finding that the minor is at least 16 years of age, has demonstrated her ability to manage her financial, social, and personal affairs, and has proof of housing.  The court also considers the parents‘ or guardians’ lack of objection to the petition, and the fact that they are not supporting the minor financially.  The minor must also understand the rights and responsibilities that come with her emancipated status.  The minor carries the burden of proof of showing, by a preponderance of evidence, that emancipation should be granted.  Similar to the California statute, the petition is voidable upon a showing that it was obtained fraudulently and can be rescinded if the emancipated minor becomes indigent and has no means of support.  
Once a minor is emancipated, she is entitled to all the rights and responsibilities that a person who has reached the age of majority is entitled to unless there are statutory or constitutional restrictions.  These rights include the ability to enter into contracts; to sue and be sued; the right to earn a living; authorize health care; to register for school; and to retain her earnings.  Furthermore, under the statute, the parents or guardians are obligated to support the minor.  
This state’s comprehensive statute is of particular interest to this year’s Law Office, because its structure and requirements are such that the best interest of the minor standard is somewhat described, and judicial discretion is limited.  Despite the lack of case law interpreting this statute, the statute itself is comprehensive and incorporates many features that researchers have suggested when studying other state statutes.  
Michigan’s Emancipation of Minors Act can be considered “limited” or “partial” because, unlike California’s statute, it does not terminate parental financial support.  This statutorily required parental obligation relieves financial stress to the minor and allows her to continue schooling.  Similar to the California statute, Michigan allows only the child to petition for emancipation.  This is important because as studies indicate, many emancipation petitions are filed by parents to abdicate their parental duties.  However, prior to the amendment of this statute, parents were able to legally abandon their children, and were not obligated to notify the child of their intent.  These features of Michigan’s statute are of particular interest because Massachusetts legislators have expressed concerns and hesitation about emancipation terminating parental support obligations, and parents, for selfish reasons, emancipating their children.  
From a best interest perspective, the Michigan statute requires the minor to provide specific and detailed information to the court prior to the grant of emancipation.  This information includes the minor’s ability to manage her financial, personal, and social affairs; proof of employment; proof of housing; and proof that she understands her rights and responsibilities as an emancipated minor.  These requirements address and rectify many of the unintended consequences of California’s statute discussed above that were contrary to the minor’s best interest.  Michigan’s statute also contains a provision that allows an emancipation order to be rescinded upon a finding that the minor is indigent and has no means of support.  
In addition to requiring continued parental support to the emancipated minor, perhaps one of the most exciting features of the Michigan statute is the requirement that the petition include an affidavit by at least one of 13 named professionals, stating that he or she has personal knowledge of the minor, and that emancipation is in her best interest.  This requirement allows the court to make informed decisions about the minor’s best interest, qualifications, circumstances, and abilities, as viewed by a third-party professional.  
The Michigan statute is comprehensive, and although it relies on the subjective best interest standard, it limits discretion of the judiciary in several ways, including the high burden of proof placed upon the minor seeking emancipation.  Requiring minors to prove that they have a source of income and housing, requiring that the minor understands their rights and obligations, and requiring an affidavit by an independent third party are some of the specific criteria this statute demands, thus giving guidance to the presiding judge and limiting her discretion.  

10.2  Mature Minor

Michigan does not have a singular broad statute, or a statutory scheme, by which a minor may consent to her own general health care.  However, statutes exist that authorize minors to consent to specific health care services, such as outpatient mental health care;  substance abuse;  communicable diseases;  , contraceptive services;  and prenatal and pregnancy related care.  The state passed these statutes in 1978, except for the mental health statutes enacted earlier in 1975, and the contraceptive care statute.  Since 1975, there have been minimal amendments, which have notes indicating the changes were not substantively significant,  and minimal case law implicating the authority of the statutes.  With no substantive statutory amendments and only one case discussing the substance abuse statute, this might indicate that the statutory scheme is working well for Michigan.  
However, it is important to note that the scheme does not provide minors with the most empowering model.  Not only are these Michigan consent statutes narrowly designed to authorize the minor to consent simply for specific health care needs, but most of the statutes in this category contain provisions permitting health care providers to inform the parent or guardian of services received by the minor, based on provider discretion.  
Specifically, the mental health statute states that “a minor 14 years of age or older may request and receive mental health services ... on an outpatient basis ... without the consent or knowledge of the minor’s parent.”  However, the parent or guardian could be informed of the services received by the minor if the mental health professional determined “a compelling need for disclosure based on a substantial probability of harm to the minor or to another individual and if the minor is notified of the intent to inform”  (emphasis added). Since notification based on probability of harm to self or another person is customary with respect to disclosure standards in the mental health field,  this statute appears to grant minors similar confidentiality rights as are typically provided to adults with respect to mental health care needs.  Requiring prior notification to the minor of intent to inform parents may demonstrate a general respect toward minors.  It may also be a function of the general adherence to, and respect for the need for, strict confidentiality standards with regard to mental health matters.  
Unlike the mental health statute granting minors at least 14 years old the right to consent to services, a minor of any age may consent to treatment for substance abuse,  communicable diseases,  and pregnancy-related care.  This age inconsistency may reflect the reality of urgency and/or importance that individuals and society face, from a health and policy perspective, when dealing with these sensitive issues.  However, the sensitive nature of substance abuse, communicable diseases, and pregnancy-related care is not as restricted as mental health care needs are with respect to confidentiality and minors’ privacy rights.  
Unlike the mental health statute, the provider is allowed to inform the parent or guardian without any statutory restrictions of compelling need or notification of intent to inform parents, but rather based solely on the provider’s own judgment:  “For medical reasons, [the health care provider] may, but is not obligated to inform the spouse, parent, guardian, or person in loco parentis as to the health care given or needed.”  Although the statute points to “medical reasons” as the basis for informing others, in reality this allows the health care provider a large amount of discretion in deciding when to inform the parent.  Indeed, even if the child requests confidentiality, the provider has the legal standing to inform the parent, despite the wishes of the minor.  The statute states:  “the information may be given to or withheld from these persons without consent of the minor and notwithstanding the express refusal of the minor to the providing of the information”  (emphasis added). In addition, with respect to pregnancy or prenatal care, the “putative father of the child” is added to the list of those potentially informed.  This does not indicate that providers will actually inform the parent (or putative father) against the will of the minor.  However, with privacy rights in doubt, due to providers’ legal permission to inform, this may deter minors from seeking needed treatment, even though they statutorily can consent to it.  
In fact, the one case that implicates the substance abuse statute proves this point:  in Walling v.  Allstate Ins.  Co.,  a hospital did not treat an intoxicated minor who came to the emergency room because she would not disclose her parent’s phone number to the nurse.  The claim against the hospital alleged a duty to examine and treat the minor as matter of law,  and in part implicated the substance abuse statute, Michigan Compiled Laws § 333.6121. In interpreting the substance abuse statute, the court stated:  “The purpose of the statute is to permit a hospital to provide medical treatment or care for substance abuse to a consenting minor without the prior consent of the minor’s parents.  The statute does not require a hospital to provide treatment or care for substance abuse” (emphasis added).  The court reasoned that “[t]he record clearly establishes that, although decedent walked into defendant’s emergency room with some difficulty, she did not require medical assistance while there.  Decedent was conscious and coherent.”  Since the minor’s condition did not constitute an emergency, summary judgment in favor of the defendant hospital was affirmed.  “Moreover, the trial court correctly ruled that defendant did not owe a statutory duty under MCL 333.6121, MSA 14.15(6121) to treat decedent.”  
This case shows that Michigan courts support the discretionary nature of the statute which gives providers the power to inform a parent, even against the wishes of the minor.  In this case, the minor chose to leave the hospital rather than disclose her parent’s phone number.  This highlights the disempowered position of minors in Michigan’s statutory scheme, supported by court interpretation, even where a sensitive issue like substance abuse is involved.
In summary, when focused on an analysis of constitutional privacy rights of minors, the current Michigan minor health and mental health care consent statutes, given their discretionary nature with respect to informing parents, guardians, and putative fathers by the health care provider, may be less supportive, in toto, of minors’ rights than those currently in place in Massachusetts.  Therefore, Michigan may not offer the best model for further expansion of Massachusetts minors’ health and mental health consent statutes.  

10.3  Legal Access

The state of Michigan identifies avenues for minors to access its legal system in its statutes and court rules.  In any proceeding in the juvenile division of the probate court, the court may appoint a GAL for a minor if the court thinks that the welfare of the party requires it.  Outside of the juvenile division, a GAL can also be appointed.  In fact, the court must appoint a GAL to “appear for and represent the interests of any person in any proceeding” where the law requires it.  
The GAL may be an attorney.  However, in that case the GAL is not acting in the role of an attorney to the minor, in which he or she would represent the interests and desires of the child.  Rather, a GAL is required to act in the best interests of the child, regardless of what the child may deem in her best interest.  
In every case filed under the Child Protection Act in which judicial proceedings are necessary, the court must appoint a lawyer-guardian ad litem to represent the child.  A lawyer-guardian ad litem represents the child’s best interests in the child protection hearings.  
An important aspect of having an attorney appointed to be the GAL is that the appointment does not create an attorney-client relationship.  Any information received by the GAL by any means, and any communications between that minor and the GAL, are not subject to the attorney-client privilege.  This can cause a problem in getting a minor to trust their GAL. If the minor is aware that the relationship is not privileged, and that the GAL may share any information given to her with the court, the minor may not be as forthcoming, and this may therefore adversely affect her “best interests.” The minor should be aware of this lack of privilege, as the GAL is required to inform the minor of this issue.  
However, if that attorney has his or her appointment as GAL terminated and the court later appoints that same individual as the minor’s attorney, the appointment as attorney creates an attorney-client relationship.  The attorney client privilege relates back to the date of the appointment of the GAL. That means that any information learned while the attorney was the minor’s GAL will now be privileged.  
In Michigan, minors can also bring suit and can be sued.  They do this pursuant to Michigan Rule of Civil Procedure 2.201, which lays out the way in which any person in Michigan becomes a party to a suit.  An emancipated minor may sue and be sued in the minor’s own name without any adult representative bringing the suit for them.  If a non-emancipated minor has a conservator, actions may be brought and must be defended by the conservator on behalf of the minor.  If the minor does not have a conservator to represent her as plaintiff, the court shall appoint a competent and responsible person to appear as next friend on her behalf, and the next friend is responsible for the costs of the action.  If the minor does not have a conservator to represent her as defendant, the action may not proceed until the court appoints a GAL, who is not responsible for the costs of the action.  
If the minor is 14 years of age or older, the court can appoint a representative based on the minor’s nomination and written consent of the person she wishes to be appointed.  If the minor is under 14 years of age the court can appoint a representative based on the nomination of the minor’s next-of-kin or of another relative or friend the court deems suitable, and the written consent of the person to be appointed.  
In short, Michigan gives minors access to the legal system in much the same way that Massachusetts does, primarily through a GAL. 

10.4  Shelter Restrictions

The State of Michigan’s statutory provisions for youth separate those who are homeless from those who are in foster care.  According to § 400.18d,  the Department of Social Welfare is authorized to set up temporary shelter for homeless dependent or neglected children.  The Michigan courts have also held that sheltering homeless youth does not constitute aiding and abetting runaways.  Often, federal rules that require temporary shelters to notify parents within 24-72 hours are seen as sufficient.  Therefore, states rarely pass their own shelter restriction statutes.  As a result, the shelter of runaways is often prosecuted under aiding and abetting runaway statutes.  Michigan has such a statute.  However, the Michigan Court of Appeals has ruled that these statutes do not apply to runaway shelters.  According to People v.  Ison,  the aiding and abetting statute is not meant to be read so broadly as to include homeless shelters and runaway hotlines.  The only established laws on youth shelters in Michigan are federal.  

11.  Minnesota


11.1  Emancipation

Minnesota does not have an emancipation statute, which essentially means that the status is conferred on a case-by-case basis.  Emancipation is initiated by a parent, and may occur through a verbal or written agreement or may be implied from the conduct of the parties.  When a minor is emancipated in Minnesota, the parents’ legal duty to support the minor terminates.  Due to the fact that Minnesota has no delineated statutory scheme, it would obviously not serve as a beneficial model for Massachusetts.

11.2  Mature Minor

Under the heading of “Consent of Minors for Health Services,” Minnesota’s statutory scheme  covers many aspects of consent without granting minors broad legal permission to consent to general health care.  The eight statutes that comprise the statutory scheme were all passed in 1971, with the exception of the Hepatitis B vaccination statute,  enacted in 1993. In addition, this statutory scheme remains relatively unchanged, with minimal amendments.  Three of the statutes, Emergency Treatment,  Information to Parents,  and Financial Responsibility,  remain unchanged since enactment in 1971. Three of the statutes, Living Apart from Parents and Managing Financial Affairs, Consent for Self,  Marriage or Giving Birth,  and Representations to Persons Rendering Service,  have undergone one amendment, occurring in 1986. Lastly, the statute covering pregnancy, STD, substance abuse, and abortion  has experienced four changes, with the last one occurring along with the others, supra in 1986. For a statutory scheme that includes all those sensitive issues, especially abortion, this reflects minimal changes.  Certainly no recent legislative activity on these statutes may reflect that it has not been a “hot” topic in Minnesota or that currently no one is willing or able to advocate for change in Minnesota.  This, however, does not indicate that Minnesota is a model that Massachusetts should look toward for further guidance in expanding the existing MMR. In fact, the two states’ statutory schemes have many similarities.  
Currently, Minnesota may suffer downfalls similar to those that Massachusetts experiences with respect to minors’ rights to consent.  Indeed, some of the Michigan provisions cover similar treatment as those found in Massachusetts statutes, including the right to consent to health care based on marriage or parent status, emergency treatment, pregnancy, substance abuse, abortion, living apart from parents and managing financial affairs, and addressing health care provider liability.  
However, there are two statutes in the Minnesota scheme that Massachusetts should consider.  First, in 1993, the legislature passed a specific statute granting the right to consent to a Hepatitis B vaccination.  The assumption may be that Hepatitis B had become a highly publicized public health policy issue in the early 1990’s.  The legislature may have been responding to real concerns that youth are more likely to engage in unsafe sex and inject drugs, thus increasing their risk of contracting the disease.  With the legal ability to consent to a vaccination, the legislature may have reasoned that at-risk youth, homeless or not, would be more likely to receive a vaccination if parental consent was not mandatory.  
However, this leads to the question of why the legislature enacted a separate statute, rather than amending another statute, such as the substance abuse statute.  It also leads to a more substantive question about why the legislature seems to enact piecemeal legislation in response to high profile public health issues, rather than to enact a general consent statute that would be proactive rather than responsive to minors health care needs.  This, of course, implicates the underlying issue of inconsistency with respect to what health care treatment services minors are deemed capable of offering consent to and why the “sexy” topics receive quick legislative attention and solution.  In addition, this raises the fundamental argument between child versus parental rights to control minors’ health care access and decisions.  Again, this vaccination statute suggests that the legislature acknowledges a minor’s ability to consent to her own health care, and yet wants to grant legal rights narrowly to minors in order to maintain parental control over at least some aspect of their youth’s health care.  
Second, Minnesota specifically addresses payment issues as the last statute within its statutory scheme.  Titled “Financial Responsibility,” Minn.  Stat.  § 144.347 states:  “A minor so consenting for such health services shall thereby assume financial responsibility for the cost of said services.” While JRI did not specifically request research on the payment issue, it should be put on the radar screen when expanding the mature minor consent statutes in Massachusetts, since payment concerns are often at the heart of gaining legislative support.  As implied by this Minnesota payment statute, health care is not inexpensive and someone must bear the burden of those costs.  Here, the legislature has put the burden on the minor who, through the statutory scheme, has been granted the right to consent to her own health care in certain circumstances.  While this statutory snapshot does not give us the full picture of payment procedures and options in Minnesota, it does show that along with this right, the legislature seems to declare that there is a duty (of payment), as well.  
Overall, Minnesota does not offer Massachusetts a model statutory scheme upon which to base an expansion effort.  However, it does raise fundamental issues surrounding when the legislature is willing to consider amendments or new statutes in the face of high profile public health issues, but still not grant full rights for minors to consent to all health care.  Possibly this information could be used to show the inconsistencies of piecemeal legislation that is reactive instead of proactive.  In addition, the Minnesota payment statute may provide a basis for answering payment questions that this project will face in expanding the mature minor statutes in Massachusetts.  

11.3  Legal Access

The state of Minnesota has a long history of providing minors access to its legal system.  In the 1960’s when cases were coming before the United States Supreme Court regarding whether children had a constitutional right to counsel (particularly in delinquency proceedings), Minnesota was one of a few states that already gave a minor the right to counsel.  Although the original focus of the nation’s examination of rights of children to counsel was on delinquency, it led to a focus on procedural due process rights in other proceedings involving children, especially in child protection proceedings.  
Today in Minnesota, the primary way in which minors gain access to the legal system is through the GAL system.  The GAL is appointed by the court to represent the “best interest” of the child.  The responsibilities and obligations of the GAL are outlined in Minnesota General Practice Rule 908.01. These responsibilities can include:  independent investigation and judgment, gathering information, participating in negotiations, and monitoring the case by reviewing documents; meeting with and observing the child and considering the child’s wishes, as appropriate; and interviewing parents, caregivers, and others with knowledge relevant to the case.  The GAL must make written and/or oral reports to the court regarding the best interests of the child, including conclusions, recommendations, and the facts of the case upon which they are based.  
GALs are appointed in several different instances.  They can be appointed in cases of divorce where custody is an issue.  In any proceeding for child custody or divorce in which an allegation of domestic child abuse or neglect has been made, the court must appoint a GAL to represent the child’s best interest.  
In child protection cases, pursuant with Minnesota Statute Annotated § 260C.163, the minor has the right to effective assistance of counsel in connection with any proceeding in juvenile court.  Also, if they desire counsel but are unable to employ it, the court will appoint counsel to represent the minor if it feels that such an appointment is appropriate.  However, counsel for the minor cannot also act as the minor’s GAL.  Often the minor has both an attorney and a GAL, with the attorney representing the minor’s position and what the minor may feel is her best interest, and the GAL represents what she feels is the minor’s best interest.  These two perspectives may not be the same.  
A GAL will also be appointed by the court to protect the interests of the minor if the minor is without a parent or guardian, if the minor’s parent is a minor or incompetent, or if the parent or guardian is indifferent or hostile to the minor’s interests.  The court may also use its discretion to appoint a GAL to protect the interests of the minor in any case where the court feels it is desirable.  It is unclear what procedure minors have to go through in order to bring a case themselves, but since there appears to be no statute forbidding minors bringing cases, and Minnesota guarantees a minor’s right to counsel and representation through a GAL, it is reasonable to infer that they can also bring cases with proper representation.  

11.4  Shelter Restrictions

A search of the law in Minnesota reveals that there is no shelter restriction statute or regulations in that state.  Therefore, the federal rules are the only ones in effect in Minnesota.

12.  Washington


12.1  Emancipation

Washington’s emancipation statute was implemented within the last decade.  As such, there is little information by way of case law or law review articles on this statute.  However, along with California and Michigan’s statutes, it will provide guidance for an effective emancipation statute.  
Washington’s emancipation statute, effective January 1, 1994, is very focused on the minor as the important party rather than the parents.  Under this statute, only a minor over the age of 16 years is eligible to petition the superior court.  The statute does not specifically state that parents cannot petition, although most states that allow parents to petition explicitly say so.  Also, the statute requires the petition for emancipation to contain the present address and length of residence of the petitioner; the name and last known address of the parents, guardian, or custodian; and a declaration by the petitioner that indicates her ability to manage her own financial, social, personal, and educational affairs, including any supporting information.  After this information is considered by the court, emancipation is granted if the petitioner proves by clear and convincing evidence that she is at least 16 years of age, a resident of the state, and is able to manage her financial, educational, personal, and social affairs.  Furthermore, the court shall deny an emancipation petition, opposed by the minor’s parent, guardian, custodian or department, "unless it finds, by clear and convincing evidence, that denial of the grant of emancipation would be detrimental to the interests of the minor."  
The statute is very specific in terms of service and procedure.  Procedurally, emancipation is granted after a hearing before a “judicial officer.”  In 2001, this section was rewritten to expand the number of persons who are qualified to preside over emancipation hearings.  Previous to this, the section provided that only a “judge” could preside over the hearing, sitting without a jury.  The minor must demonstrate to the judicial officer that she understands her rights and responsibilities, and the consequences of emancipation, prior to the granting of the petition.  Further, the allegations of the petition are investigated, and a report is filed with the court by a court-appointed GAL.  The appointment of a GAL is important here again not only because it is strong evidence that the statute is youth-oriented, but that it contains depth of thought and detail of the legislature.
After being granted emancipation, the minor is entitled to retain her own earnings, enter into contracts, and purchase real estate.  Also, similar to the Michigan statute, Washington’s statute identifies areas of the law where the minors, even though emancipated, will not be considered adults.  These areas mostly encompass criminal law and statutory age requirements surrounding voting and alcohol consumption and purchase.  
The strength of Washington’s statute is that it requires proof of the minor’s ability to manage her own affairs, particularly financial, the court appoints a GAL, and allegations of the petition are investigated.  Similar to the Michigan statute, these requirements help to ensure that the minor understands the rights and responsibilities and limitations of emancipation, and allows input from outside persons to assist the judiciary in making informed decisions about what is in the best interest of the child.  The required ability to support oneself, coupled with evidence of emotional and social maturity, give the court a certain degree of discretion when considering emancipation, but not so much that these criteria are rendered meaningless.  These requirements serve two beneficial functions:  first, they place limits on the court’s discretionary latitude because these factors must be present for the minor to even petition.  This is beneficial because the statute, and the resulting court order, are more likely to be able to withstand an attack because they are specific without being probative.  Second, the prerequisites filter out minors who may be trying to emancipate themselves but yet are not ready to handle the responsibilities of the status.  The last above-stated status seems to serve this function as well, in that it appears to be a test of maturity.  
Unfortunately, the statute explicitly states that the minor has no access to child support once emancipated, which evinces the nationwide opinion that once minors are emancipated they should be able to support themselves financially.  In other words, if parents’ control over their children is effectively destroyed by the court, parents should then also be financially free of their obligations of support.  
Few emancipation statutes provide this level of detail.  There are several provisions and general goals that should serve as a model for Massachusetts were it to consider formulating an emancipation statute.  Since this statute is less than 10 years old, a search of legislative history and intent by next year’s Law Office would be beneficial.  

12.2  Mature Minor

Washington’s statutory scheme is akin to the average statutory schemes of most states in that it does not broadly allow a minor to consent to general medical or dental care.  However, Washington does have provisions under which a minor can consent to the specific mental health, substance abuse, communicable disease, contraceptive, and prenatal forms of health care.  
In Washington, the age at which a minor may consent to treatment for an STD is 14.  The STD statute sets contains specific language that the age of minority may not serve as a disaffirmance of consent.  Similar to California, parents are not fiduciarily responsible for treatment provided under this statute.  Additionally, a minor may consent to outpatient treatment for alcohol and substance abuse treatment at the age of 13.  In-patient treatment requires parental consent except in narrow circumstances defined by the state in § 13.32A.030(4)(c).  
With regard to prenatal and contraceptive care, the state of Washington has enacted broad statutes in which reproductive rights and concern for low birth rates in the state are recognized, and has promulgated programs to address the health care needs of expectant mothers and their anticipated children.  Under Wash.  Rev.  Code Ann.  § 9.02.100 (West 2002) (enacted in 1988, without revision), “Reproductive privacy – Public policy,” Washington broadly provides for contraceptive choices for women by providing:  "The sovereign people hereby declare that every individual possesses a fundamental right of privacy with respect to personal reproductive decisions.  Accordingly, it is the public policy of the state of Washington that:  (1) Every individual has the fundamental right to choose or refuse birth control.“ Under Title 74, ”Public Assistance,“ Chapter 74.09, ”Medical Care, Maternity Access Program," the state has stated, in Wash.  Rev.  Code Ann.  § 74.09.770 (West 2002) (enacted in 1989, without revision), that the purpose in enacting legislation with respect to prenatal care is "to provide, consistent with appropriated funds, maternity care necessary to ensure healthy birth outcomes for low-income families," and has, to this end, established a maternity health care access system.  Under this system, minors may seek prenatal care through Wash.  Rev.  Code.  Ann.  § 74.09.790 (West 2002) (enacted in 1989, without revision), where it defines an “at-risk eligible person” as one who is an "eligible person determined by the department to need special assistance in applying for and obtaining maternity care, including pregnant women who are substance abusers, pregnant and parenting adolescents, pregnant minority women, and other eligible persons who need special assistance in gaining access to the maternity care system." 
Mental health services are available to minors 13 years of age or older, and in-patient treatment is available without parental consent.  Section 71.34.042, similar to the specific language in § 70.24.110 (“a minor’s consent to treatment of STDs is not disaffirmed because of minority”), sets forth a minor’s right of self-determination and autonomy.  A minor has the right to admit herself for in-patient mental health treatment without parental consent, and once voluntarily admitted, may give notice to leave at any time, and the appropriate mental health professional will “discharge the minor from the facility upon the receipt of the minor’s notice of intent to leave.” However, health professionals still retain the right to contact a minor’s parents to notify them of the service requested by the minor.  Again, this evinces the state’s willingness to afford minors a right to consent to their own treatment, yet still retains an authoritative parental role in hopes of protecting unwise choices by immature minors.
In summary, the state of Washington provides many forms of health care services to minors on their consent alone.  While Washington may not have a general health care statute, the state does not remain silent on a minor’s affirmative right of self-determination and consent.

12.3  Legal Access

In the state of Washington, any person 18 years of age or older may sue or be sued in a state court.  A younger person may sue or be sued, but only through a duly-appointed GAL.  
While appointment of a GAL is mandatory, it is not jurisdictional; rather, the rule is that a minor must be represented by a GAL, or judgments against her may be voidable at her option.  Whether the minor will be allowed to avoid judgments or whether judgments are allowed to stand depends upon whether the court finds that the minor’s interests were protected to the same extent as if a GAL had been appointed at the time the action was instituted.  
Revised Code of Washington § 4.08.050 (2002) provides that if an infant party has no guardian, or if the court considers that the guardian is an improper person, the court shall appoint a GAL. An infant plaintiff of 14 years of age or over may herself apply to the court for such a guardian.  If she is under 14 years of age, a relative or friend may make the application.  An infant defendant of 14 years of age or over may likewise apply to the court for a GAL, if she applies within thirty days after the service of the summons; if she is under 14 years old, or neglects to apply, then any other party to the action, or a relative or friend of the infant, may make the application.  
With respect to actions brought by minors, the applicable statutes of limitations do not begin to run until the plaintiff reaches the age of 18.  For instance, the statute of limitations is tolled until the age of 18 in an action in which a minor claims childhood sexual abuse  or a violation of the common law duty of parental support.  
In both juvenile and family court settings, persons serving as GALs must complete a training program approved by the Office of the Administrator for the Courts.  Each judicial district in Washington must compile and maintain a rotational registry of persons qualified to serve as GALs.  The counties must contain background information on their GALs, including matters such as education and criminal history.  A potential GAL must make the required information available as a condition of appointment.  Upon appointment, the GAL or the GAL program must provide this information to the parties or their attorneys.  
Various statutes and court rules seek to protect a minor’s interest in pending litigation, or to more fully define the relationship between the minor and GAL in specific kinds of cases.  For instance, in family law proceedings, the family court statutes provide that the role of a guardian ad litem is to “represent the interests of a minor or dependent child.”  Another statute, specifically applicable to the dissolution of marriage proceedings, adds that the GAL may also function as an independent investigator and fact-finder, and may be directed to make a formal written report to the court.  
In the domestic violence prevention proceedings, governed by the Revised Code of Washington 26.50.020 (2002), a person under 18 years of age, who is 16 years of age or older, may act as a petitioner or respondent without representation by a GAL or next friend.  However, the court may, if it deems necessary, appoint a GAL for a petitioner or respondent, who is a party to a domestic violence action.  Moreover, for the purposes of a child dependency hearing involving allegations of child abuse and an unfit home environment, the juvenile court may, in its discretion, appoint a GAL to represent the child even though his parents are present.  It is noteworthy that under the Revised Code of Washington 26.50.020 (6)-(7) (2002), a person’s right to petition for relief is not affected by her leaving from the residence or household to avoid abuse, and such action may be brought in the county or municipality of the person’s new household or residence.  
In sum, recent legislation in Washington has greatly expanded minors’ access to the legal system, and, in particular, the role of the GAL in the litigation involving minors.  Washington’s approach would present a solid foundation for expanding minors’ rights in Massachusetts.  

12.4  Shelter Restrictions

Washington’s shelter restriction statute is RCW 13.32A.082 which states that: 
savelabelitemi=
•	(1) Any person who, without legal authorization, provides shelter to a minor and who knows at the time of providing the shelter that the minor is away from the parent’s home without the permission of the parent, or other lawfully proscribed residence, shall promptly report the location of the child to the parent, the law enforcement agency of the jurisdiction in which the person lives, or the department.  The report may be made by telephone or any other reasonable means.  
savelabelitemi=
•	(2) unless the context clearly requires otherwise, the definitions in this subsection apply throughout the subsection.  
savelabelitemi=
•	(a) “shelter” means the person’s home or any structure over which the person has any control. 
savelabelitemi=
•	(b) “Promptly report” means to report within eight hours after the person has knowledge that the minor is away from a lawfully prescribed residence or home without parental permission. 
savelabelitemi=
•	(3) When the department receives a report under subsection (1) of this section, it shall make a good faith attempt to notify the parent that a report has been received and offer services designed to resolve the conflict and accomplish a reunification of the family. 
The regulation from Washington’s Department of Social and Health Services that specifically refers to shelters is as follows: 
savelabelitemi=
•	(1) Within eight hours of learning that a youth staying at a shelter does not have parental permission to be there, shelter staff must report the location of the youth to:  
savelabelitemi=
•	(a) the parent; 
savelabelitemi=
•	(b) the law enforcement agency having jurisdiction in the shelter’s area; or 
savelabelitemi=
•	(c) the department.  
savelabelitemi=
•	(2) The shelter staff must:  
savelabelitemi=
•	(a) Make the report by telephone or any other reasonable means; and 
savelabelitemi=
•	(b) Document the report in writing in the youth’s file. 
Interpreting the statute and the regulation together, several things are clear about shelter restriction laws in Washington.  First, the original statute seems to have been written broadly enough to include within its scope individual citizens who are providing shelter to minors.  The statute refers to “an individual,” and specifies that that individual report the location of the child to “the law enforcement agency of the jurisdiction in which the person lives.”  Obviously, the legislature gave Washington’s Department of Social and Health Services the discretion to write a regulation that governs shelters’ reporting of homeless youth.
While homeless people under age 18 are referred to in the statute as “minors,” the regulation uses the term “youth,” but leaves it undefined.  The agency may have decided to change this language in order to broaden the scope of the statute.  If “youth” can be broadly defined by shelter staff as any young person, without mandatory knowledge of legal minority status, more homeless young people could be reported by the staff.  This could make it more difficult for shelter staff to simply plead innocence to a young person’s age.  This change in the term may allow shelter staff to further the legislative goal of accounting for homeless youth and funneling them into the system.  
Another restrictive feature of this regulation is that the report must be made within eight hours of learning that the youth staying at the shelter does not have parental permission to be there.  This negatively affects homeless youth in that they could feel forced to stay at a shelter for less than eight hours or risk being reported.  If, for example, the young person wanted to sleep in the shelter, she would have to time her arrival so that she could get a night’s rest and safety, and then leave without being reported.  In addition, many shelters have rules that specify times to enter and exit the premises that may interfere with a young person’s ability to evade getting reported.  
All of this is not to suggest that homeless youth should try to evade the system.  To the contrary, a realistic exploration of the legal hurdles homeless youth face in gaining access to resources must include an analysis of the practical barriers shelter restriction statutes and regulations impose on teenagers looking for shelter and nourishment.  Any homeless youth interested in staying at a shelter would have to risk being reported to the social services agency, the local law enforcement agency, or her parents.  For some, that may be a greater risk than sleeping on the street.  
In addition, if by allowing the shelter staff to choose to report the location of the youth to her parents in an attempt at some kind of reconciliation, an eight hour limit on that report seems so brief as to actually discourage any possibility of a reconciliation.  A newly homeless young person may need time and distance from a dysfunctional situation she chose to leave.  Eight hours may not be enough time for that child to gain enough perspective to move forward and make choices about the future.  In addition, a young person often leaves home after a fight with a family member, and this relative may not have had adequate time to find perspective, or even ensure that a youth’s return would be safe and welcome.  
Finally, the regulation allows for the shelter staff to have a choice in terms of who or what agency they notify.  Shelter staff’s discretion in terms of reporting will probably benefit the child in the sense that the staff person can talk with the child and make an appropriate choice.  If the young person needs to be reconciled with the parents, then a staff person’s choice to not include an agency in the reporting could preclude unnecessary agency involvement.  If, however, the household is in need of resources to help resolve conflict and instability, shelter staff could help provide connections.  

13.  Recommendations And Solutions


13.1  Emancipation

One of the goals of this LO is to give recommendations on a standard that is more narrowly tailored than the current “best interest” standard used by Massachusetts’ judges.  Since the “best interest” standard is used in virtually every jurisdication, it is unlikely that a new standard would be implemented into a proposed emancipation statute.  However, by analyzing how other state’s emancipation laws are designed, it is apparant that inclusion of guidelines and requirements for both the judiciary and the petitioning minor can limit discretion and avoid many of the unintended consequences of other state’s statutes.  
Based on analysis of California, Michigan, and Washington’s emancipation statutes, a proposal for a Massachusetts statute can be drafted in a manner that will be in the child’s best interest.  A thoughtfully drafted proposal will limit judicial discretion when making a best interest determination.  Although this is not an exclusive list, an emancipation proposal should require:  (1) parental support despite emancipation;  (2) that the minor is educated  and understands her rights, limitations, and obligations of emancipation;  (3) that maturity level of the minor, and not an arbitrarily picked age, should be a determining factor;  (4) completion of at least a high school education is mandatory;  (5) that the minor currently has housing;  (6) assign emancipation determinations to juvenile court;  and (7) require an affidavit from an independent third party who has personal knowledge of the minor that states whether emancipation is in the minor’s best interest.  
Unfortunately, past LOs have come to one unified conclusion concerning emancipation and its future in Massachusetts:  it won’t happen.  This sentiment has been echoed by service providers and other parties interviewed by this year’s law office for reasons ranging from expressing concerns that it is more of a detriment to the youth than a benefit to them, to the idea that all of the services that an emancipation statute would provide are already afforded youths through other statutory mechanisms, such as the mature minor doctrine.  Through the LO’s comprehensive research concerning this issue, we have formulated several recommendations for JRI were they to pursue the passage of an emancipation statute in Massachusetts.  
In response to one of JRI’s main concerns, LO #2 recommends that they look to Michigan’s statute for a model of inclusion of a child support provision.  The statute is relatively new but has so far gone unchallenged at least as far as this provision is concerned.  LO #2 believes that it is helpful to look at this statute because it is the only one of the six states focused on which contains such a provision.  It is apparent from this statute that the Michigan Legislature and Courts recognize the necessity of emancipation for some minors, yet still understand that certain realities exist that would make it difficult to survive without the continued support the minor is owed by one or both parent(s). In terms of the administering of a child support protocol, it would be beneficial to research the federal guidelines and understand what exists in Massachusetts in order to ensure that this part of the statute is strong and will really be beneficial to the minors.  It would be extremely helpful to JRI for next year’s LO to delve more deeply into the child support issue when they are looking at legislative intent to see if there are opinions from legislators not only on the state level, but also the federal, to reinforce the recommendations made to the Massachusetts legislature.
Second, a great majority of statutes utilize the “best interests of the child” standard when guiding the court’s discretion.  This standard is neither good nor bad, just as judicial discretion is neither good nor bad.  Fortunately, this standard is seldom the only criteria relied upon.  Many statutes ask the court to evaluate the maturity of the minor, including her ability to financially support herself and provide shelter for herself.  These are very practical considerations for the court and seem to provide valuable guidance, while at the same time reigning in discretionary powers.  Again, Michigan’s statute is a very helpful example of the interplay between the common law “best interest” standard and the more practical concerns outlined above.
Finally, there is always the tension when formulating a new statute between wanting to allow discretion for individual circumstances and formulating narrow guidelines which provide direction for both courts and parties bringing suit.  A comparison of Michigan and California’s statutes is illustrative of this tension.  California’s statute regarding emancipation is extremely broad and, based on information from past LOs, somewhat useless because of the extreme amount of discretionary power allowed to the courts.  Michigan’s statute, on the other hand, is considered narrowly tailored and comprehensive, giving the court specific guidelines with which to work when deciding if a minor should be emancipated.  A fine balance must be struck by the legislature when formulating a new statute, especially when that statute will affect such a large and vulnerable population.  Contrasting the statutes from Michigan, California, and Washington will be extremely helpful in guiding the legislature concerning this balance, as well as researching appropriate legislative intent.

13.2  Mature Minor Rule

As recommended by last years LO, we have deepened the analysis on the Mature Minor rule in other jurisdictions, focusing on jurisdictions with broad consent rules to act as potential models for Massachusetts.  In addition, through research and interviews, we have further analyzed the current Massachusetts Mature Minor Rule, including research on mental health regulations, payment, and legislative history.  From this research on other jurisdictions as well as more in depth research on the current Massachusetts Mature Minor Rule we offer the following summary of recommendations:  
1. Continue researching the Legislative History 
It might be helpful for the next LO to look further into the legislative history by doing the following:   
savelabelitemi=
•	i) Go to State Archives to see if there is any pertinent information:  
savelabelitemi=
savelabelitemi=
•	a.  Legislative Package 
savelabelitemi=
savelabelitemi=
•	b.  Governor’s Legislative Files 
savelabelitemi=
•	ii) Go to State House Library:  
savelabelitemi=
savelabelitemi=
•	a.  Slip laws:  Look at the slip law for the 1970 statute to see how it differs from the current version, which passed by Amendment in 1975. This may lead to understanding intent or concerns the legislators had that prompted them to change the original statute. 
In turn, this may provide insight into future opposition to expanded legislation as well as possible answers.  
savelabelitemi=
savelabelitemi=
•	b.  State House News Service on microfiche (SHNS) provides daily accounts of House/Senate sessions, news stories, and synopsis of activity in State House.  This may provide a background for legislative issues concerning the original statute while it was in the enactment process.  
The next LO will have to decide if continuing the legislative history will be a priority or if background information provided in this report is sufficient.
2. In an effort to gain information on the larger picture of homeless youth in Massachusetts, LO #2 spoke with individuals at The Joe Budd Youth Services and Assessment Center in Springfield, Massachusetts.  The LO learned that The Joe Budd Youth Services and Assessment Center, in conjunction with the Springfield Police Department and other agencies, has a series of procedures – including a 67-item questionnaire designed to assess how a minor can best be helped  by which the problem of homeless and at-risk youth is addressed in Springfield, Massachusetts by both city and state officials.  Further LOs may wish to contact this agency, as well as others across the state, to gather further information on state-wide agencies, services, and procedures available to address the issues surrounding homeless youth.
3. Create a legislative guide to educate legislators on the important issues discussed in this report.
4. Write and carry out a survey of youth for statistical data which would be helpful for a legislative guide.
5. Interview youth (homeless, at-risk, possibly a group of high school students who will be only 17 when they graduate)- learn their stories, concerns, and find out any perceived constraints stemming from the current MMR. This will be especially important in order to present personal accounts to legislators.  
6. Continue payment research, if client requests.  
7. Continue verification of research performed by the Alan Guttmacher Institute, or compile a 50-state and District of Columbia analysis of health care available to minors.
8. Create a guide for health care providers and possibly a pamphlet for homeless or at-risk youth.  Create a dissemination strategy.  
9. Publicize to providers and youth clause (v) of the Mass.  Gen.  Laws ch.  112, § 12S about living separate from parent(s) and managing own financial affairs as a current way to legally provide services to the target homeless and at-risk youth population.
10. Publicize the mental health regulation, 104 CMR 25.04., to providers and youth.  

13.3  Legal Access

The research of past LOs and this year’s LO, including various interviews with youth providers, indicates that the current legal system adequately addresses problems faced by at-risk youth in Massachusetts.  Future research should contain interviews with youth themselves to determine if there are legal concerns that providers are not currently aware of.  Barring that, JRI should attempt to educate at-risk youth of the current manner in which they can access the legal system.

13.4  Shelter Restrictions

In comparing the Massachusetts shelter restriction statute to those of other states, Massachusetts’ use of the phrase “child under eighteen” is beneficial to the state’s homeless youth and should not be changed during any future statute revisions.  The phrase provides strength in that it requires shelter staff to have official knowledge that the youth in question is under eighteen before any person or agency can be contacted or before the youth can be denied shelter.  
Shelter staff often gather crucial information about the young person in the conversations that lead up to a minor revealing her age.  In the process of determining minority status, the shelter staff can, and usually does, ascertain the young person’s health, background, and living situation.  These details, usually only revealed in these conversation with the minor, can be crucial in helping staff to match appropriate services and resources to these young clients.  A positive aspect of the 72-hour restriction is that these beneficial conversations will generally happen in that time period.  
Massachusetts should also look at the Tennessee version of a shelter restriction statute, which states that shelter staff must make a “good faith” effort to notify the runaway’s parents.  This would provide a remedy in situations where notifying parents is difficult.  Once the good faith effort was made, shelter could then be provided regardless of the success of the attempted contact.  It would also allow shelter staff, who have significant contact with the youth, to make discretionary determinations.  This would leave the decision in the hands of dedicated professionals.  If the intent of the law is to provide services for children, it makes sense to give discretion to the professionals providing those services.
Massachusetts could adopt a statute specifying that notification need not be made where compelling reasons argue against it.  These statutes have been enacted in Alaska, Louisiana, and New York, and are a response to the Federal notification rules.  These laws leave some discretion to the shelter workers in terms of who must be reported.  
In conclusion, Massachusetts must figure out a way to give the shelter staff discretion despite the plain language of the Federal rules.  One way of doing this is by giving shelter staff the power to decide how much effort needs to be put into contacting parents before shelter is provided, or to allow shelter staff to decide who should be reported, and who should not.  The clear intent of this legislation when was passed in 1974 was to provide services for children.  This statute may have the opposite effect of not allowing children to get one of the most necessary services, long-term shelter.  JRI could show legislators the effects of the 1974 laws, and express the need for these amendments to the statute that have already been adopted in New York, Maine, Alaska, and Louisiana.  

14.  Conclusion


14.1  Conclusion

Law Office #2 made significant progress this year in meeting the goals put forth by the Justice Resource Institute.  However, future LOs will need to further the research by including an exploration of legislative intent and interview youth.  These recommendations should be taken with an eye toward potentially drafting legislation in the areas of emancipation, the mature minor rule, legal access, and shelter restriction.

